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ABSTRACT 

 

The judgment of the Supreme Court of India in Ashwani Kumar’s case (2018) was a 

path-finding one because it had not only recognised the need to uphold elderly rights but 

also underscored the impending necessity to create a strong normative framework that 

may support the interplay of such rights. The judgment has undoubtedly emphasised the 

social and legal relevance of the elderly right to social protection and the right to lead a 

life with dignity. However, more than two years have elapsed since the judgment yet 

nothing much seems to be have changed. The purpose of this paper is to revisit the 

constitutional rights of the elderly keeping in background the ratio laid down in Ashwani 

Kumar’s case. The paper attempts to know whether there are sufficient constitutional 

safeguards especially in reference to Part III of the Constitution of India to effectuate the 

reasoning in Ashwani Kumar’s case. In view of the existing legal rules governing the 

rights of the aged population, it dissects the prevailing constitutional norms to conclude 

that the non-inclusion of the plight of the elderly persons in Part III is the main reason 

why the existing elderly rights framework is weak. It eventually proposes a constitutional 

amendment that would prospectively modify Article 15(3) and insert Article 41A. The 
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main argument of the paper is that until and unless Part III of the Constitution of India 

explicitly acknowledges the plight of the elderly persons, any law (whether statutory or 

judge-made) or policy governing the aged persons is bound to fail. The paper adopts a 

doctrinaire approach and thematically analyses the existing literature governing the 

jurisprudence on elderly rights.  

 

INTRODUCTION 

Elderly rights jurisprudence in India is in a deteriorating state. Hardly any strong normative 

framework addresses the social security issues of the elderly individuals. Reports indicate that a 

significant proportion of the aging population is not covered sufficiently under any social 

security net and most of them suffer from income insecurity.2 The social pension arrangement 

that operates mainly as Indira Gandhi National Old Age Pension Scheme (IGNOAPS)3 under the 

National Social Assistance Plan (NSAP) provides only a meagre monthly amount, which is not 

even indexed to inflation.4 Health insecurity is another significant area that draws our attention. 

Surveys conducted by the National Sample Survey Organisation and the National Account 

Statistics indicate that approximately 45 percent of the aged population across rural and urban 

India suffer from chronic diseases.5 Further, studies indicate that many elderly persons suffer 

from terminal ailments such as cancer, Alzheimer, etc.6 Apart from income and health insecurity, 

elder abuse is another major issue plaguing the Indian society. Reports indicate that elderly 

people are exposed to various forms of abuse that largely go unreported and unattended. 

According to a 2018 HelpAge India Report, about one-fourth of the aged population are exposed 

to abuse.7 In a way, the elderly persons in India are exposed to an array of vulnerabilities.8 

 
2 HELPAGE INDIA, STATE OF ELDERLY IN INDIA 2014 9 (2015). 
3 IGNOAPS is a centrally administered programme that had started as NOAPS in 1995. Under the IGNOAPS 

programme, the centre and the states jointly fund a social pension amount for poor elderly people aged 60 years 

(earlier it was 65 years) and above. Under IGNOAPS, the central government contributes Rupees 200 to persons 

aged 60-79 years and Rupees 500 to persons aged 80 years and above. The contributions of the states vary between 

Rupees 0 and 2050. Some states such as Goa and Haryana contribute liberally whereas states such as Manipur, 

Nagaland, etc., do not contribute at all to the social pension amount. IGNOAPS is implemented through Panchayats 

and Municipalities and is overseen by the respective nodal departments.  
4 The Task Force on NSAP in its 2013 Report had recommended that the rates of social assistance must be annually 

indexed to inflation in line with the criteria adopted by the central government to pay dearness allowance to its 

employees. However, it was never done. For details see: HELPAGE INDIA, supra note 5, at 175. 
5 S. Vijaya Kumar, Social Security for the Elderly in India, 31 SOCIAL CHANGE 21, 38 (2001).  
6 Id.  
7 HELPAGE INDIA, ELDER ABUSE IN INDIA: CHANGING CULTURAL ETHOS & IMPACT OF TECHNOLOGY, 3 (2018). 
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Managing their problems has become one of the critical issues requiring immediate redress. 

Unfortunately, despite scattered pieces of laws (such as the Maintenance and Welfare of Parents 

and Senior Citizens Act (MWPSC) Act)) and policies (such as the National Policy for Older 

Persons (NPOP)) governing social security for senior citizens, there is a noticeable lack of a 

holistic legal framework regulating and managing their problems. 

Apart from being victims of abuse, a substantive number of elderly people are also soft targets 

for crimes such as murder, theft, grievous hurt, criminal intimidation, etc. Studies suggest that 

there is an increasing trend in crimes against the elderly, which is an evolving social concern in 

present-day India.9 Findings from an empirical study spearheaded by HelpAge India on the 

nature and extent of crimes against the elderly population indicate that crime rates have been 

steadily increasing.10 They further indicate that elderly people are vulnerable to crimes such as 

molestation, burglary, criminal intimidation, wrongful confinement, etc.11 Furthermore, they 

point to the relationship between family structure and increase in crime rates; the nuclear family 

structure was held (by the elderly respondents who participated in the survey) to be a major 

reason behind the proliferation of crimes against the elderly.12  

If the data from HelpAge India are collated with that furnished in a recently published National 

Crime Records Bureau (NCRB) Report,13 there is hardly any doubt that the aged population in 

India are increasingly becoming susceptible to crimes, many of which are not even reported to 

the concerned authorities. As per the 2019 NCRB Report, between 2001 and 2010, 

approximately 38332 elderly persons were victims of attempt to murder out of which 32496 had 

succumbed.14 Interestingly, the projected numbers indicated in the ‘Crime in India- 2019’ Report 

may be intriguing because it was only in 2014 that NCRB decided to categorise crimes against 

senior citizens separately.15 The Report further indicates that about 27696 crimes were 

 
8 David E. Bloom et al., Social Protection of Older People 1 (Harvard Initiative for Global Health, PGDA Working 

Paper No. 83, 2011). 
9 Anindya J. Mishra & Avanish Bhai Patel, Crimes against the Elderly in India: A Content Analysis on Factors 

Causing Fear of Crime, 8 INT. J. CRIM. JUSTICE SCI., 13, 14 (2013). 
10 HELPAGE INDIA, ELDER ABUSE & CRIME IN INDIA, 59 (2011). 
11 Id at 65. 
12 Id at 59. Another major reason that the respondents had identified was the ineffectiveness of law and order 

machinery to respond to the elderly concerns in a timely manner.   
13 NATIONAL CRIME RECORDS BUREAU, CRIME IN INDIA- 2019 449 (2020).  
14 Mishra & Patel, supra note 8, at 14.  
15 NCRB, in conjunction with the international crime tracking standards, follows the ‘principle offence rule’ under 

which each criminal incident, which may involve multiple crimes, is considered as one crime. Pragmatically 
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committed in 2019, indicating an increase of 13.75 percent cases that were committed in 2018; 

the maximum crimes (in terms of percent state share) were committed in the state of Maharashtra 

followed by Madhya Pradesh.16 In among the union territories, crimes against senior citizens 

were highest in Delhi, wherein the total number of crimes increased by 37.95 percent between 

2018 and 2019.17 The growing incidence of crimes against senior citizens has not only made 

them vulnerable and insecure but also exacerbated in them the fear of crime,18 a complex 

emotional response to a prospective criminal act or omission. 

Briefly, elderly people in India are an unattended lot. The absence of a normative structure and a 

robust execution-monitoring framework aggravate the numerous issues and challenges facing 

them. Hardly any laws or policies attend their causes. The only law that provides some respite 

albeit discretely is the MWPSC Act, 2007.19 The policies such as the NPOP20 (now known as the 

National Policy for Senior Citizens (NPSrC), 2011) and others seem to only partly ameliorate the 

deteriorating conditions of the older persons. The Constitution of India also is seemingly 

oblivious to the causes and concerns of the elderly population. The only tangential constitutional 

reference to elderly rights to social assistance is contemplated under Article 41. Part III of the 

Constitution of India is conspicuously silent on elderly rights and fails to recognise elderly 

persons as a special group requiring substantive social protection. Because of the absence of a 

strong norm-based elderly welfare framework, the Courts were and continue to be seemingly 

reluctant to take up elderly causes. However, the December 13th, 2018 judgment in Dr. Ashwani 

 
speaking, such a rule contemplates that the one crime, which attracts the highest punishment would only be counted 

as a crime. For example, if a senior citizen is subjected to theft and also grievous hurt in a single crime incident, then 

grievous hurt would be considered for counting since, compared to theft, which carries a maximum punishment of 

imprisonment up to three years or with fine or with both (Sec. 379 of IPC), grievous hurt carries a maximum 

punishment of imprisonment up to seven years and with fine (Sec. 325 of IPC). The discernable flaw of employing 

such a rule is that not every crime which is committed is reflected in the report. Another defect of the rule is that it is 

based on punishment and not on criminalisation of an offence. Therefore, NCRB’s data on crimes against senior 

citizens may only provide a partial explanation of the seriousness of the incumbent crime situation vis-à-vis the 

elderly persons. 
16 NATIONAL CRIME RECORDS BUREAU, supra note 12, at 449.  
17 Id.  
18 Mishra & Patel, supra note 8, at 14. According to the authors, factors such as defensibility, vulnerability, prior 

experience of victimisation, crime rate (in the area where the victim resides) etc., contribute to fear of crime. 
19 Act 56 of 2007. The MWPSC Act is a social defence legislation designed to bestow rights on the elderly and 

correspondingly to create obligations on the part of the children (not being minors) and/or relatives of a senior 

citizen not only to provide maintenance but also to ensure that senior citizens are not abused and ill-treated. As per 

Sec. 2(h) of the Act, any Indian citizen aged 60 years and above is a ‘senior citizen.’  
20 The Policy was brought into force in pursuance of a UN General Assembly Resolution that asked nation-states to 

observe 1999 as the International Year of Older Persons. The Policy was revamped in 2011. 
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Kumar v. Union of India & Ors21 was a path-finding because one not only it had, arguably for 

the first time, recognised the need to uphold elderly rights but also it had underscored the 

impending necessity to create a strong normative framework that may support the interplay of 

such rights. The judgment has undoubtedly emphasised the social and legal relevance of the 

elderly right to social protection and the right to lead a life with dignity. However, more than two 

years have elapsed since the judgment yet nothing much seems to be have changed. Although a 

few states have revamped the elderly social pension amounts to augment income security and a 

few of them have reworked on the effective implementation of the provisions of the MWPSC 

Act, some states have apparently not heeded the Ashwani Kumar judgment.  

The purpose of this paper is to revisit the constitutional rights of the elderly keeping in 

background the ratio laid down in Ashwani Kumar’s case. The paper attempts to know whether 

there are sufficient constitutional safeguards especially in reference to Part III of the Constitution 

of India to effectuate the reasoning in Ashwani Kumar’s case. In view of the existing framework 

governing the rights of the aged population in India, it dissects the existing constitutional norms 

to conclude that the non-inclusion of the plight of the elderly persons in Part III is the main 

reason why the existing elderly rights framework is weak. It eventually proposes a constitutional 

amendment that would prospectively modify Article 15(3) and insert Article 41A. The 

fundamental premise on which this paper is based is that laws and policies in general and 

constitutional laws in particular are not effective enough either to reverse or to reduce social and 

economic insecurity among the elderly people. The main argument of the paper is that until and 

unless Part III of the Constitution of India explicitly acknowledges the plight of the elderly 

persons, any law (whether statutory or judge-made) or policy governing the aged persons is 

bound to fail.  

The first part of the paper introduces the topic before the readers. In the second part, the paper 

attempts to know whether there are sufficient constitutional safeguards to uphold elderly rights. 

The third part dissects the judgment laid down by the Supreme Court of India in Ashwani 

Kumar’s case, and endeavours to understand its present-day relevance. The concluding part of 

this paper sums up the challenges and proposes the way forward through a constitutional 

amendment that would prospectively modify Article 15(3) and insert Article 41A.   

 
21 Dr. Ashwani Kumar v. Union of India & Ors, Writ Petition (C) No. 193 OF 2016. 
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ELDERLY RIGHTS: THE INDIAN CONSTITUTIONAL POSITION 

As India is gradually progressing from a mature society to an aging one, there are speculations 

regarding the strategies that India would adopt to address the diverse issues that elderly persons 

face on a regular basis. India is witnessing a steep surge in population especially because of 

active aging. It has been reported that the total number of elderly persons in India would rise to 

17.32 crore by 2026, with 12.4% of elderly population.22 This would mark a rise of about 4% 

elderly population between 2011 and 2026.23 With the number of persons aged 60 years and 

above projected to increase substantially, it becomes incumbent on the state to create appropriate 

structures and processes that would cater to the socioeconomic needs and elderly care (including 

healthcare) requirements of the aged population. In addition, if projections are to be believed, by 

2025, life expectancy at birth of males would be 69.6 years and that of females would be 73.6 

years,24 indicating that aged persons would live more number of years. This further shows that 

elderly persons, especially elderly women, would require overwhelming social protection during 

old age. But, do we have the appropriate mechanisms to render care and support to this rapidly 

aging population? Debatably, the answer is no! Literature on the subject suggests that the 

respective central and state governments have failed to create a strong social security framework, 

especially in terms of social assistance. It is imperative to mention here that, perhaps, the 

normative (constitutional) basis of India’s social security framework lies in the principles of 

social insurance (and not in the principles of social assistance) and that the beneficiaries (the 

workers, etc.) represent the organised formal sector of the Indian economy.25 Even in the 

organised formal sector, which surprisingly constitutes a miniature share of the workforce,2627 

only a handful (about 10 percent)28 of elderly men and women have access to benefits such as 

employer’s pension, post-retirement medical benefits, etc. Therefore, it would be inappropriate 

to infer that India has done too much for the elderly under the broad umbrella of social insurance.  

 

 
22 MINISTRY OF SOCIAL JUSTICE AND EMPOWERMENT, ANNUAL REPORT: 2020-21 122 (2021). 
23 Id. As per the 2011 Census, elderly persons constitute about 8.57% of the total population. 
24 Kumar, supra note 4, at 24. 
25 Meena Gopal, Ageing and Social Security, 41 EPW 4477, 4478 (2006). 
26 S. IRUDAYA RAJAN, DEMOGRAPHIC AGEING AND EMPLOYMENT IN INDIA 3 (2010). 
27 Yogima Seth Sharma, National Database of Workers in Informal Sector in the Works (January 19, 2020, 11:54 

PM) https://economictimes.indiatimes.com/news/economy/indicators/national-database-of-workers-in-informal-

sector-in-the-works/articleshow/73394732.cms (last visited Apr. 14, 2021). 
28 Gopal, supra note 24, at 4478. 



REVISITING THE CONSTITUTIONAL RIGHTS OF THE ELDERLY PERSONS IN VIEW OF 

THE ASHWANI KUMAR JUDGMENT 

 

 

 

 

7 

A significant part of the elderly population in India, especially those who are not protected under 

social insurance, hardly receive any social assistance. There are barely any social assistance 

programmes barring the IGNOAPS through which the central and state governments extend 

financial benefits to aged people.29 While the IGNOAPS is seemingly in operation, there is no 

uniformity in its execution; the execution also varies from state to state depending not only on 

the amount of money that the respective state governments disburse for providing such 

assistance but also on the wish and will of the political executive in determining the 

disbursement of the social pension amount. While in a few states and union territories, the old-

age pension under IGNOAPS is to the tune of Rupees 2000 per month, in many others it is less 

than Rupees 1000!30  

This lackadaisical attitude on the part of the states in general and the state in particular may be 

relegated to the silence of the Constitution of India, which seems to be unmindful of the 

fundamental rights of the elderly individuals. Neither the text nor the spirit of Part III of the 

Constitution of India appears to address the appalling conditions of the elderly persons. Even the 

fictional expressions31 such as shall be deemed to’ (which also includes ‘shall be deemed not to’) 

and ‘shall be construed as’ that act as qualifiers seem not to underscore the plight of the elderly 

individuals. 

Debatably, the framers of the Constitution could hardly anticipate that elderly people in India 

would be vulnerable to various forms of insecurity and be exposed to abuse. Such was the lack of 

farsightedness among the framers that in almost no constitutional assembly debates the issue of 

elderly insecurity and protection was raised. It seems that the constitution framers kept the issue 

of social security out of the discussion loop;32 while the pros and cons of fundamental rights 

were deliberated in detail during the Constituent Assembly debates, the pros and cons of the 

Directive Principles of State Policy, especially those that are directly and substantively related to 

 
29 HELPAGE INDIA, supra note 1, at 9. 
30 HELPAGE INDIA, SENIOR CITIZENS’ GUIDE 31 (2016). 
31 In the Constitution of India, fictional expressions have been used about 138 times to qualify and reinforce 

provisions relating to state formation, citizenship, fundamental rights, election of the President and the Vice-

President, disqualification of membership of either House of the Parliament and the state legislatures, passing of 

bills, operation of laws, etc. However, none of them has been used (even in a discrete sense) to qualify the plight of 

the elderly individuals. 
32 One possible explanation behind this may be that the constitution framers were of the view that India did not have 

that economic capacity to implement social security programmes, both contributory and non-contributory. 
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social security, were hardly deliberated at all. Even within the ambit of fundamental rights, no 

positive action or affirmative discrimination in favour of the elderly citizens was contemplated. 

Part III of the Constitution of India, especially Article 15(3),33 fails to recognise elderly persons 

as a vulnerable group requiring special protection. It is needless to mention here that the sweep 

of Article 15(3) is so wide that it is not affected by the non-discrimination requirement under 

Article 15(1), which obligates the state to not discriminate any Indian citizen on grounds only of 

religion, race, caste, sex, place of birth or any of them. In fact, the non-obstante clause nothing in 

this Article in Article 15(3) functions as a de facto proviso to Article 15(1), which is reduced to 

prohibit discrimination on one ground only.34 Such a reductionist interpretation35 of Article 15(1) 

was endorsed by the Apex Court in Vijay Lakshmi v. Punjab University and Others,36 wherein 

the Court in light of the reasoning by the Bombay High Court in Dattatraya Motiram More v. 

State of Bombay,37 had held that when the state discriminates in favour of women by virtue of 

Article 15(3), it would not offend Article 15(1) and that both Articles 15(1) and 15(3) 

complement each other. The Court had also quoted the ratio laid down in Air India v. Nergesh 

Meerza and Others,38 to underscore that Article 14 would allow any discrimination (including 

any positive discrimination through Article 15(3)) that is reasonable and would prohibit any 

discrimination that is hostile. 

Thus far, the protective discrimination clause contemplated under Article 15(3) includes women 

and children but not senior citizens. A plain reading of Article 15(3) indicates that the drafters 

deliberately did not include senior citizens within the ambit of those vulnerable groups that 

required protective discrimination during the commencement of the constitution.39 However, 

 
33 Art. 15(3) of the Constitution of India bestows an obligation on the state to make special provisions for children 

and women. 
34 Shreya Atrey, Through the Looking Glass of Intersectionality: Making Sense of Indian Discrimination 

Jurisprudence under Article 15, 16 EQUAL RIGHTS REV. 160, 167 (2016). 
35 Id.  
36 Vijay Lakshmi v. Punjab University and Others, AIR 2003 SC 3331. 
37 Dattatraya Motiram More v. State of Bombay, AIR 1953 Bom 311. 
38 Air India v. Nergesh Meerza and others (1981) 4 SCC 335.  
39 In the Constituent Assembly of India debates of 29th November, 1948, Professor K. T. Shah had observed that 

such protective discrimination in favour of women and children contemplated in the Article (Article 9, then) would 

help in remedying the historic injustice faced by both the classes. Professor Shah had further moved an amendment 

that included the Scheduled Castes or backward tribes. However, the amendment was overruled by Dr. B. R. 

Ambedkar. What is evident from the Constituent Assembly deliberations is that the classification was a class-based 

one. For details see: Center for Law and Policy Research, 29th November 1948 - Constituent Assembly of India 

Debates (Proceedings) - Volume VII (2017-2020), 

https://www.constitutionofindia.net/constitution_assembly_debates/volume/7/1948-11-29#7.62.143 (last visited 

Apr. 14, 2021).   
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times have changed since then and elderly people, especially poor elderly people, live on the 

fringes of society with little access to the fundamentals of a healthy life and living. Therefore, 

there seems to be an overarching need to include senior citizens within the sweep of Article 

15(3). Another argument that provides an inflection point in this growing debate on the 

prospective inclusion of elderly individuals within Article 15(3) is whether positive 

discrimination based on an age-based classification would be impermissible and would frustrate 

the equal protection principle under Article 14 read with Article 15(1) of the Constitution of 

India. It must be mentioned here that classifications based on age would not prima facie violate 

the equal protection principle stipulated under Article 14 because the rules of classification are 

broad and may include any vulnerable section or an intersection that requires substantive 

protection. If we look at the issue of age classification from the prism of intersectionality, we 

observe that on many occasions age intersects class and sex. For example, when we say that 

elderly women are more vulnerable to crimes and require protection, we tend to justify 

protection from the point of view of intersectionality. Therefore, considering (for the sake of 

argument) that Article 15(3) includes senior citizens, any statute or delegated legislation (drawn 

up by virtue of Article 15(3)) promoting the elderly care are support framework would not 

automatically suffer from manifest arbitrariness since age-based classification is constitutional. 

However, the constitution needs to be cautious when applying chronological age criteria to 

promote public policy,40 although petitioners cannot productively invoke the equal protection 

principle to attack age discrimination.41 In Massachusetts Board of Retirement v. Murgia,42 the 

US Supreme Court had held that age-based classification is not violative of the 14th Amendment 

to the US Constitution. 

While Part III of the Constitution of India is silent on elderly rights, an exception has been made 

in Part IV through Article 41, which states 

…the State shall within the limits of its economic capacity and development, make effective 

provision for securing the right to work, to education and to public assistance in cases of 

unemployment, old age, sickness and disablement, and in other cases of undeserved want. 

 
40 Nina A. Kohn, Rethinking the Constitutionality of Age Discrimination: A Challenge to a Decades-Old Consensus, 

44 UC DAVIS L. REV. 213, 215 (2010). 
41 Id. at 216.  
42 Massachusetts Board of Retirement v. Murgia, 427 U.S. 307 (1976). 
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In fact, the only constitutional obligation of the state to protect the rights of the elderly persons 

finds expression in Part IV through Article 41, which has to be read with Entry 23 and Entry 24 

of the Concurrent List.43 Unfortunately, the contemplation under Article 41 was only interpreted 

narrowly until now; its wider import, if it is read with the welfare principles under Articles 38 

and 39 of the Constitution, was rarely discovered.44 Also, the limiting clause ‘…State shall 

within the limits of its economic capacity and development…’ in Article 41 leaves it to the 

subjective satisfaction of the state to determine the type and quantum of public assistance. In 

Unni Krishnan v. State of Andhra Pradesh,45 a constitution bench of the Apex Court while trying 

to gauge the nexus between Article 41 and Article 21 had held that whether the state would 

extend any assistance or not would rely on the subjective satisfaction of the state. The Court had 

further held that reliance might be placed upon Article 41 to describe the content of a right 

flowing from Article 21 of the Constitution of India.  

Although a few programmes46 were implemented by the state in pursuance of the directive under 

Article 41 of the Constitution of India read with the preamble,47 further read with Entries 23 and 

Entry 24 of the Concurrent List, it was not until 1999 that a unique policy, the National Policy on 

Older Persons (NPOP), governing the causes of senior citizens was put into effect. The NPOP 

became the first guiding document that tried to uphold social security and well-being of the aged. 

The policy focused on areas such as health security, financial security, nutrition, protection of 

 
43 Vide Entries 23 and 24 of the Concurrent List (List III), which finds mention in the Seventh Schedule of the 

Indian Constitution, both the Centre and the states are concurrently obligated to devise and implement social 

security laws and policies, and can extend income assistance through schemes such as old-age pensions. Such 

schemes may be implemented in the Panchayats by invoking the provisions under Art. 243G and in the 

Municipalities by invoking the provisions under Art. 243W. 
44 According to Art. 38, it is incumbent on the state to promote the principles of social welfare by protecting and 

securing holistic justice and by striving to eliminate inequalities of all forms. Art. 39 of the Constitution of India 

contemplates that the state must ensure that (a) everyone has sufficient means of livelihood (b) the resources that are 

owned and controlled by the community are uniformly distributed (c) wealth and the means of production are not 

concentrated in the hands of a few (d) both men and women are entitled to equal pay for equal work (e) no one is 

forced or compelled by economic necessity to take up any avocation that is not commensurate with his/her age or 

strength (f) children and young persons are not abandoned or exploited. 
45 AIR 1993 SC 2178. 
46 One of the first programmes to be put in place was the Integrated Programme for Older Persons (IPOP), 1992. It 

was followed by a more comprehensive programme, the National Social Assistance Programme (NSAP), 1995. It 

embodied a National Pension Scheme for the aged and provided a monthly pension of Rupees 75/- for those old 

people who were 65 years or more. The pension scheme under NSAP was renamed as the Indira Gandhi National 

Old Age Pension Scheme in 2007. The age criterion under IGNOAPS was brought down from 65 to 60 in 2011.  
47 The expression ‘justice, social, economic and political” enshrined in the preamble of the Indian Constitution 

indicates that among other things, the state shall guarantee social security to its citizens. Such was the view of Mr. 

Minocher Rustom Masani, who presented his arguments before the Constituent Assembly debate held on 17 th 

December 1946. 
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life and property, welfare, shelter, etc., to promote the causes of socioeconomic justice among 

the elderly. It also asked the families and the non-governmental organisations to help in the 

promotion of social security among the aged. The NPOP was revamped further in 2011, and a 

more refined policy named NPSrC was adopted.48 The recent National Action Plan for Welfare 

of Senior Citizens (2020)49 is yet another effort to augment elderly rights. The Plan focuses 

primarily on income security, shelter and welfare, healthcare and nutrition, and on the protection 

of life and property of the elderly citizens. Another major translation of Article 41 could be 

found in the MWPSC Act that obligates children and relatives to ensure proper maintenance and 

welfare of elderly parents/senior citizens. However, none of the aforementioned legal and policy 

instruments that were carved out through Article 41 really worked out especially because no 

special status was conferred on the elderly by Part III of the Constitution of India. 

THE ASHWANI KUMAR JUDGMENT 

In Ashwani Kumar’s case, the Supreme Court had the chance to review the efficacy of the 

existing laws and policies governing the elderly population in India. The petitioner had wanted 

the Supreme Court to focus on the appalling conditions of the aged population. The case also 

witnessed strong references being made to the concept of justice in general and of social justice 

in particular. The Apex court affirmed that the ends of social justice (in the context of elderly 

individuals) would be met if societal imbalances are removed and equal opportunities are 

provided, and if competing needs and claims of individuals and social groups are harmonised. 

The judgment highlighted that there is no special reference in the Constitution of India to either 

the right to health during old age or to the right to shelter or even to the right to dignity and 

sustenance during old age. Recognising that the constitutional framers did not foresee the 

changing nature of elderly rights, especially the rights of the aged persons concerning health and 

shelter, the Apex Court had held that it is high time that issues such as (i) old-age pension (ii) 

shelter provisions for the elderly persons (ii) care and medical support facilities for elderly 

individuals (iv) operational implementation of the provisions of the MWPSC Act are effectively 

addressed by invoking the relevant laws and policies. 

 
48 The National Policy for Senior Citizens, 2011 further lead to the reconstitution of the National Council of Senior 

Citizens through a Gazette Notification dated 17.02.2012.   
49 MSJE, National Action Plan for Welfare of Senior Citizens (April 1, 2020) 

http://socialjustice.nic.in/writereaddata/UploadFile/NAPSrC.pdf (last visited Apr. 14, 2021). 
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While delivering the verdict, the Apex Court had referred to its own judgment in Francis Coralie 

Mullin v. The Administrator,50 wherein it had observed that the right to life within the meaning of 

Article 21 of the Constitution of India includes the right to live with dignity. The ratio laid down 

in Francis Coralie Mullin’s case had underscored that any act of torture or inhuman treatment, 

which infringes on human dignity, is unreasonable and arbitrary and therefore violative of 

Articles 14 and 21. It had also referred to the rulings in Aruna Ramachandra Shanbaug v. Union 

of India,51 Common Cause v. Union of India,52 and K. S. Puttaswamy v. Union of India53 to 

reiterate that the right to live a life with dignity is an integral part of right to life and that an aged 

person requires financial means to ensure that he/she leads a dignified life.  

The Apex Court in Ashwani Kumar’s case had also pointed out the lackadaisical attitude on the 

part of the states and union territories in revamping the old-age pension framework in 

conjunction with the NSAP Guidelines that urges states and union territories to extend active 

support, both moral and financial, in the effective implementation of the NSAP schemes such as 

IGNOAPS. While referring to the fixation of the IGNOAPS social pension, it had held that the 

pension amount, which was only revised in 2007, was a pittance and was not sufficient to 

promote an elder’s right to live with dignity within the meaning of Article 21. The Court had 

further referred to the ratio laid down in Francis Coralie Mullin’s case to hold that the 

necessities such as nutrition, clothing and shelter could only be met if aged persons are allowed 

some social pension that is meaningful. Furthermore, the Court had stated that the issue of 

elderly income security has to be perceived from a humanitarian standpoint.  

While stressing on an elderly individual’s basic right to shelter, the Apex Court had underscored 

the need to provide adequate shelter, a reasonable accommodation. However, the right to shelter 

is subject to budgetary allocations by the state. The Court had referred to the ruling in M/S. 

Shantistar Builders v. Narayan Khimalal Totame and Ors54 wherein the Court had observed that 

the requirement of a reasonable accommodation is a sine qua non that would allow the holistic 

growth of mental, physical and intellectual faculties of individuals. In view of the reasoning in 

Chameli Singh v. State of Uttar Pradesh55 and in Ahmedabad Municipal Corporation v. Nawab 

 
50 Francis Coralie Mullin v. The Administrator, AIR 1981 SC 746. 
51 Aruna Ramachandra Shanbaug v. Union of India (2011) 4 SCC 454. 
52 Common Cause v. Union of India, (2018) 5 SCC 1. 
53 K.S. Puttaswamy v. Union of India (2017) 10 SCC 1. 
54 M/S. Shantistar Builders v. Narayan Khimalal Totame and Ors, AIR 1990 SC 630. 
55 Chameli Singh v. State of Uttar Pradesh (1996) 2 SCC 549. 
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Khan Gulab Khan,56 the Court had held that there is a visible dearth of suitable accommodation 

and old-age homes because of which elderly persons become vulnerable to misfortune and other 

unpleasant events. It is pertinent to note here that in Ahmedabad Municipal Corporation’s case, 

the Apex Court in pursuance of the judgment rendered in Chameli Singh’s case and in view of 

the prevailing international human rights norms relating to the right to shelter had expanded on 

the contextual import of the right, and had held that it does not merely mean a roof over 

someone’s head but includes sufficient living space, clean surroundings, sanitation, pure water 

and air, etc.  

While emphasising on the elderly right to appropriate healthcare, the Apex Court had noted that 

medical facilities and geriatric care were not accorded the required importance. It had referred to 

the ruling in Vincent Panikurlangara v. Union of India57 wherein it was held that a healthy body 

is the foundation of all human activities. It had also referred to judgments rendered in State of 

Punjab v. Mohinder Singh Chawla,58 Nagar Nigam v. AL Faheem Meat Exports (P) Ltd.59 and 

Occupational Health and Safety Association v. Union of India60 to infer that the right to health is 

rooted in Article 21. Further, it had observed that the National Programme for Health Care of the 

Elderly (NPHCE)61 was not effectively implemented in all the districts. Furthermore, it had 

noted that NPHCE must be implemented with earnestness and that states must actively 

participate in ensuring that the national health programme becomes successful.  

While highlighting the (in)effectiveness of the MWPSC Act, the Apex Court had said that 

critical and vigorous steps are required to be taken to make the Act work. It had noted that the 

respective states have miserably failed to establish and manage old-age homes for every district 

and that many old-age homes do not have the necessary infrastructure and geriatric care 

facilities.62 In reference to Section 20 of the MWPSC Act,63 the Court had noted that the states 

 
56 Ahmedabad Municipal Corporation v. Nawab Khan Gulab Khan (1997) 11 SCC 121.  
57 Vincent Panikurlangara v. Union of India (1987) 2 SCC 165. 
58 State of Punjab v. Mohinder Singh Chawla (1997) 2 SCC 83. 
59 Nagar Nigam v. AL Faheem Meat Exports (P) Ltd. (2006) 13 SCC 382. 
60 Occupational Health and Safety Association v. Union of India (2014) 3 SCC 547. 
61 NPHCE, which was adopted in 2010-11, was debatably the first policy adopted by the Ministry of Health and 

Family Welfare to promote health security by revamping elderly healthcare through institutionalization and capacity 

building.  
62 This violated the mandate under sec. 19 of the MWPSC Act that obligates states to establish and manage at least 

one old-age home in every district with each home having a minimum of 150 indigent senior citizens. 
63 According to sec. 20 of the MWPSC Act, the state governments must make sure that beds are available for senior 

citizens in government and government-aided hospitals. Section 20 further requires that the state governments must 
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have failed to provide the necessary medical facilities for the aged population. The Court had 

also pointed out that the state governments did not give sufficient publicity to the provisions of 

the MWPSC Act in contravention of Section 21 of the Act.64 Further, the Court had resonated the 

contention (of the petitioners) that the states’ excuse of lack of finances is weak and that when 

the MWPSC was passed by the Parliament the issue of economic budgeting was taken into 

cognisance. 

In its closing remarks in Ashwani Kumar’s case, the Supreme Court had accepted that the right 

to life includes the right to live with dignity, the right to health and the right to shelter. While 

categorically noting that the issue of economic budgeting must not come in the way of 

enforcement of the aforesaid rights, it had passed the following directions: 

(a) the central government shall amass the requisite information from the state governments and 

union territories regarding the district-wise number of old-age homes, and thereafter file a status 

report (b) the central government shall amass the requisite information from the state 

governments and union territories regarding the district-wise availability of geriatric care 

facilities and medical facilities, and thereafter file a status report (c) based on the information 

received from the state governments and union territories regarding old-age homes and geriatric 

care facilities and medical facilities, the central government shall prepare a plan of action for 

giving wide publicity to the provisions of the MWPSC Act in view of Section 21 of the Act (d) 

the central government by virtue of its powers conferred by Sections 30 and 31 of the MWPSC 

Act must issue directives to the state governments, and must conduct periodic reviews to make 

certain the effective implementation of the Act by the respective state governments (e) the 

central government must harmonise and overhaul the old-age schemes, especially the social 

pension schemes, to make them more realistic.65 

Concludingly, the Apex Court had noted that a lot more remains to be done to augment elderly 

care and support. It had observed that continuous monitoring of elderly care schemes and 

programmes is required to make sure that complexities are minimized and implementation gaps 

 
ensure that medical treatment facilities for chronic, degenerative and terminal diseases are made available for senior 

citizens. 
64 Vide sec. 21 of the MWPSC Act, the state governments are obligated to give extensive publicity (through print 

and electronic media) to the provisions of the MWPSC Act. 
65 However, there is a caveat to this direction. Such an overhaul and harmonisation is subject to the availability of 

finances and the overall economic capacity of the state. 
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are filled. The Court had also held that the system of continuing mandamus66 must be adopted to 

ensure that the rights of aged people are recognized, respected, and implemented effectively. 

THE WAY FORWARD 

The main argument that resounds across the paper is that despite the judgment in Ashwani 

Kumar’s case, elderly persons in India hardly have any remedy against their human rights 

violations, and the state is yet to devise a decisive social plan to uphold their overall economic 

and social interests. Although the observations of the Court in Ashwani Kumar’s case were 

echoed recently (in August 2020) in a Supreme Court order,67 nothing much seems to be have 

changed. There are states that have apparently not complied with the directions of the Ashwani 

Kumar judgment. Far worse, the state is embarking on actions (such as reducing the interest rates 

against fixed deposits) that are detrimental to the interests of the elderly individuals. The 

situation has worsened in the wake of the Covid-19 pandemic; apart from routine issues, quite a 

few of them have been confronted with problems such as non-availability of attendants, 

difficulty in accessing medical assistance, etc.68 Further, the continuing Covid-19 pandemic have 

made them helpless and lonely.69 Furthermore, they have become apprehensive about their 

deteriorating comorbid conditions and worsening quality of life.70 

Unfortunately, since most of the elderly people (approximately 90 percent)71 represent the 

unorganised informal sector and inter alia lack any statutory social protection,72 the government 

(central or state) is not keen on going that extra mile and on adopting a locate-and-pay policy 

while disbursing old-age pensions under Indira Gandhi National Old Age Pension Scheme 

 
66 A continuing mandamus is one in which a writ court oversees the compliance to its direction and issues further 

directions as per the changing facts and circumstances of a case. It involves a procedure wherein 

the writ court does not deliver a conclusive verdict, but keeps the litigation ongoing, passing orders from time to 

time. See generally Mihika Poddar & Bhavya Nahar, ‘Continuing Mandamus’ – A Judicial Innovation to Bridge the 

Right-Remedy Gap, 10 NUJS L. REV. 1, 2 (2017).  
67 In the said case, the Apex Court directed the states to ensure that pensions are paid regularly and that adequate 

healthcare facilities are extended to the older persons. See generally Krishnadas Rajagopal, SC Directs Adequate 

Care, Support for Senior Citizens (August 4, 2020, 8.40 PM), https://www.thehindu.com/news/national/sc-directs-

adequate-care-support-for-senior-citizens/article32266503.ece (last visited Apr. 14, 2021). 
68 Vihang N. Vahia & Ashutosh B. Shah, COVID-19 Pandemic and Mental Health Care of Older Adults in India, 32 

INT. PSYCHOGERIATR. 1125, 1125 (2020). 
69 Id. 
70 Id.  
71 HELPAGE INDIA, supra note 1, at 113. 
72 The only exception to this was the Unorganised Worker’s Social Security Act, 2008 (since repealed). The Act 

empowers the Central Government to formulate schemes for the unorganised workers on matters relating to life and 

disability cover; health and maternity benefits; and most importantly old-age protection. 
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(IGNOAPS). This explains why the average total expenditure of states’73 social assistance was 

about three percent of the states’ GDP and the average total expenditure of central social 

assistance was less than one percent of the national GDP, while the number of beneficiaries of 

social assistance was seemingly high.74 Resultantly, a large chunk of the aged population in India 

who depend strongly on the state to fund their basic needs is not effectively covered under social 

pension schemes like IGNOAPS.  

Based on the normative findings, it may be safely inferred that the issue of insecurity among the 

elderly population in India is an offshoot of inappropriate constitutional safeguards. India of 

course needs a better law, a higher norm, to deal with the issue of old-age insecurity. The most 

pressing priority is to reverse engineer the discrimination that elderly persons are generally 

subjected to. Such reverse engineering may be done by revisiting the constitutional provisions 

and by attuning them to the elderly needs and aspirations. Therefore, it is essential that Part III of 

the Constitution of India provides room for the parliament and state legislative assemblies to 

create norms that are justiciable in the courts of law. The need of this hour is a constitutional 

amendment that would amend Article 15(3) and would insert a new directive in Part IV of the 

Constitution of India. The law created through the constitutional amendment would act as an 

instrument of social change and consequently create conducive socio-legal conditions and 

circumstances that would effectuate the consolidation the elderly rights framework in India. 

In view of the changing social order notions regarding the position and functions of the elderly, 

Article 15(3) must be amended to include the expression senior citizens. The amended article 

may read as: “Nothing in this article shall prevent the State from making any special provision 

for women, children and senior citizens.” This proposed modification alone is not sufficient. 

Along with amending Article 15(3), Article 41A must be inserted to bestow a non-derogable 

obligation on the state to ensure the wellbeing of the senior citizens and to promote elderly care 

and support. The proposed Article 41A may read as: “The state shall ensure social security and 

protection for the senior citizens.”  

 

 

 
73 The GDP of 15 major states were calculated to know how much they had spent on social assistance of the elderly 

population. For more details see: Gopal, supra note 24, at 4478. 
74 Id.  
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CONCLUSION 

While the judgment of the Supreme Court of India in Ashwani Kumar’s case marks the 

beginning of an era of elderly rights jurisprudence, we are still to go a long way in creating a 

sturdy constitutional framework that would help in effectuating the reasoning of the said case. 

The prevailing political conundrum coupled with the desolating socioeconomic effects of the 

Covid-19 Pandemic may further delay the formalization of such proposed amendment, resulting 

in the infringement of the elderly right to social protection and the right to lead a life with 

dignity. However, we must not be deterred by such impediments, especially in view of that fact 

that it is our pious obligation to protect the individual and institutional valour of the elderly 

population. We must not forget that the vast pool of knowledge resources that aged persons 

embody not only promotes intergenerational equity but also fosters the amalgamation of social, 

aesthetic and cultural values. We must also not forget that it is only by identifying the elderly as 

the harbingers of change we can develop and uphold a proper constitutional framework guiding 

the various concerns and issues afflicting the elderly population in India. 


