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ABSTRACT 

The Preamble of Constitution of India states that India is a secular country, meaning 

that every citizen of the country is free to choose his religion and practice his faith. A 

guarantee like this is especially important in a multi-religious country like India, where 

religious diversity is due to history rather than recent or contemporary events. In recent 

times, various cases of religious conversion have been reported, hereby pushing some 

State Governments to enact laws against religious conversion – forcible or not.  

Enactments such as the Orissa Freedom of Religion Act, 1967 prompted other state 

governments to enact similar regulations, which promoted the right of freedom of 

religion. But the very recent addition to this is the Uttar Pradesh Prohibition of 

Unlawful Conversion of Religion Ordinance, 2020, which does as its name suggests – 

prohibits conversion of religion, voluntarily or not.  

Such laws have drawn a lot of criticism and have been accused of infringing on one is 

right to religious freedom as well as choice. These laws not only infringe the right to 

choose ones’ religion but also the right to choose a spouse. The paper examines these 

laws for religious conversion in the context of existing constitutional provisions, 

judicial precedents, and secularism, as well as the country's current political situation.  

 
1 Aashima Kakkar is a final year BBA LLB student of School of Law, JIMS Engineering and Technical Campus, 

Greater Noida (Affiliated to Guru Gobind Singh Indraprastha University, New Delhi). E-mail ID: 

aashima.kakkar138@gmail.com.  
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INTRODUCTION 

Human birth is a kind of ascription, ascription to a particular race, status, caste (in the case of 

India), and religion. Whether or not such attributions can be revised, and if so, to what extent, 

has been a topic of human inquiry, a social project (for example, backward caste movements 

in India to eliminate caste-based inequalities), and contemporary political philosophy.  

Humans’ relationship to that which they regard as holy, sacred, absolute, spiritual, divine, or 

deserving of special reverence is known as religion. It is also commonly thought to include 

people’s responses to ultimate concerns about their lives and after-death fates. This relationship 

and these questions are expressed in certain religions in terms of one’s relationship with or 

attitude toward gods or spirits; they are expressed in more humanistic or naturalistic types of 

religion in terms of one’s relationship with or attitudes toward the larger individual society or 

the natural world. Many religions regard texts as having scriptural status, and people are 

regarded as having spiritual or moral authority. Believers and worshippers engage in devotional 

or contemplative practises such as prayer, meditation, or specific rituals, and are frequently 

enjoined to do so. Worship, moral behaviour, correct belief, and participation in religious 

institutions are all important aspects of religious life. 

Any public discussion of religion in India (as opposed to religion as a subliminal human 

experience) automatically draws attention to secularism, particularly the Indian model of 

secularism. As there is no universal religion, there can be no universal model of secularism. 

Donald E. Smith explains that “To most Indians, secular means non-communal, or non-

sectarian, but it does not mean non-religious. The basis of secular state is not a wall of 

separation between state and religion but rather 'no preference doctrine' which requires that 

no special privilege be granted to any one religion. The secular state includes the principle 

that the function of the state must be non-religious.”2 

India is a multi-religious country with religious freedom guaranteed by the constitution. 

Articles 25 to 28 of the Constitution contain important religious freedom provisions. It's also 

worth noting that the term “religion” isn't defined anywhere in the Indian Constitution, but it's 

been given broad meaning by judicial pronouncements.  

 
2 Donald E. Smith India as a Secular State 381 (Princeton University Press, New Jersey, 1963) 
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Religion has long been a contentious issue in the country, capable of inciting strong feelings 

that have frequently resulted in public outbursts of violence. Anti-conversion laws in India, for 

example, have been the subject of numerous inconclusive debates and are also the main subject 

of this paper. 

RELIGION IN INDIA 

India is a diverse country with people of various faiths and religions. According to the 2001 

Indian census3, 6,639,626 people follow religions other than the six major religions of 

Hinduism, Jainism, Islam, Buddhism, Sikhism, and Christianity. 

Within a religion, there are various divisions, such as Shias, Sunnis, and Hanafis within Islam, 

and Digambara and Svetambara divisions among Jains. By following different customs, 

practises, and traditions, divisions within a religion have a different faith than other divisions. 

As a result, with such a diverse population following various religions and beliefs, it becomes 

necessary to protect and secure religious freedom for all. As a result, legal rights such as the 

right to worship and the right to visit religious places (such as temples, mosques, and churches) 

to practise their faith and religion are provided in India, but they are subject to certain 

restrictions imposed by the Constitution. 

Indians have always been sensitive to their religious beliefs and customs, as evidenced by 

history. People became enraged and revolted whenever a foreign ruler tried to interfere with 

their customs or religious practises. Mangal Pandey was forced to act against his religious 

beliefs, which was the immediate cause of the Revolt of 1857 (the First War of Independence). 

He was forced to remove the gun's cartridge from his mouth, which he had greased with a 

mixture of cow and pig lard. Cows are revered as 'mothers' in Hinduism, whereas pigs are 

considered impure by Muslims, who not only avoid pronouncing the word but also consider it 

a sin to think about them. When Britishers disobeyed their faith, it sparked widespread outrage, 

leading to a revolt against the British Raj. 

When it comes to faith and religion, Indians are still the same. One of the most important 

concerns in their lives is their religious beliefs. Even now, if someone offends their religion or 

culture, they consider it their responsibility to protect their religion and have the perpetrators 

punished. However, every act against someone's faith and belief does not have to be illegal in 

 
3 OFFICE OF THE REGISTRAR GENERAL AND CENSUS COMMISSIONER OF INDIA 

https://censusindia.gov.in/Census_And_You/religion.aspx (last visited April 20, 2021) 

https://censusindia.gov.in/Census_And_You/religion.aspx
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the eyes of the law. It is possible that religious sentiments are hurt without any legal 

wrongdoing. As a result, granting religious freedom is necessary not only to protect people's 

religious rights, but also to define the scope of what could be considered a legal wrong against 

religion. 

Religion in India enjoys a very important place in the daily lives of all Indians. Every Indian 

wakes up in the morning and starts his day by performing a religious practice. For example, a 

Hindu man will pour water to the Sun God or just perform a mini ‘Puja’ whereas a Muslim 

man will offer ‘Namaz’ or ‘Salaah’ that he needs to perform five times a day. Some Hindu 

women will do ‘Tulsi Puja’ in the evening praying for the betterment of their living standard. 

This results in making religion the most important part of our lives. All these religious practices 

or customs have been engrained in us since we started talking or understanding what was taught 

to us. All the religious practices every religious man practice has a very deep rooted place in 

their life. Religion gives a person a purpose to do something, a faith that helps them go through 

the obstacles in their lives.  

Everyday newspapers carry the headline indicating some kind of crime was done against a man 

trying to perform his religious duty. Taking an example of Sonu Nigam. Sonu Nigam is 

renowned singer in Bollywood and last year he made headlines by posting on twitter that a 

mosque near his house has been blaring ‘Namaz’ in the morning on loudspeakers. His point 

was that yes, every religion has the right to enjoy some religious freedom but not at the cost of 

others comfort. He faced a lot of backlash for commenting on the situation by not only the 

Muslim community but also the people of different minority religions saying that India has 

been and always will be a very Hindu dominated nation. hey what people forget about is that 

yes everybody has the right to practice their own religion on their own way but was Sonu 

Nigam correct in what he said and how we handle the situation? No, he was not.   

Religion in India is a very touchy topic for a lot of people who think and understand that 

religion is the only thing that is important in life and who are very opinionated on their own 

religion or on the minority religions present in India. The biggest example of these opinionated 

people is when the Bajrang Dal goes around in parks and decides to find couples on Valentine's 

Day and harasses them in a way that these young couples cannot even go out into the park 

which is the human right is disgraceful. These religious people or we can call them highly 

religious people tend to forget that people have human rights as well. Another big example is 

the riots related to Babri mustard that have a huge effect on the people and the religious 
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sentiments at that point the government at that point of time did benefit from all the riots and 

the case still did not really have any kind of result but yes, all these things have been very 

detrimental to India's image in religious aspects all over the world. The proof of which can be 

seen in the report of United States Commission on International Religious Freedom (USCIRF) 

in 2020 that has designated India as a Country of Particular Concern (CPC). India had 

previously earned this disgraceful label, following the Gujarat devastation in 2002.4 

The United States Commission on International Religious Freedom (USCSIR) is an 

autonomous, bipartisan US federal government commission created in 1998 under the 

International Religious Freedom Act. Except in the United States, it tracks religious freedom 

around the world. Three of the nine commissioners are named by the US president, two by the 

US president's party leader, and four by the Congress's leader of the opposition. The USCIRF 

reports are well-known around the world. Intellectuals in India have been mocked for raising 

concerns about the climate of hatred generated by TV anchors on behalf of greedy politicians 

and regressive rightist ideology. The judiciary, too, has shown a lack of eagerness to take up 

the task. The newly enacted Citizenship Amendment Act (CAA), the abrogation of Jammu and 

Kashmir's special status, and the subsequent infringement of civil liberties were not deemed 

relevant enough to be heard. The Supreme Court oversaw Assam's divisive and exclusionary 

NRC process. 

Because of this and the news coverage people outside India have just started realising that all 

these riots generate a lot of religious tension in the country and has a very negative effect on 

the human rights of people as well as the rights guaranteed by the constitution of India. People 

outside India also think that India is a very highly Hindu dominated country which does not 

accept any other kind of religion in the country at all.  

India, as a secular state, ensures that all religions are protected equally. Equal protection does 

not always mean that it supports and encourages its citizens to practise their religion, but it can 

also mean interfering and bringing positive reforms for the betterment of society. Recent 

decisions have raised the question of whether it is necessary for the court to decide on the 

constitutionality of a practise simply to establish a right, even if it does not harm the majority 

of society. 

 
4 Faizan Mustafa, The US report on religious freedom in India calls for reflection THE INDIAN EXPRESS 

(2020), https://indianexpress.com/article/opinion/columns/uscirf-report-on-religious-freedom-in-india-anti-caa-

protests-gujarat-northeast-delhi-riots-6436322/  (last visited Apr 20, 2021) 

https://indianexpress.com/article/opinion/columns/uscirf-report-on-religious-freedom-in-india-anti-caa-protests-gujarat-northeast-delhi-riots-6436322/
https://indianexpress.com/article/opinion/columns/uscirf-report-on-religious-freedom-in-india-anti-caa-protests-gujarat-northeast-delhi-riots-6436322/
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This new wave of modernism and feminism has started a trend of questioning traditions in 

order to establish and promote the right to equality as a fundamental right that we all have. 

While fighting for your rights is admirable, interfering in religious matters solely to establish 

a right and causing religious sentiments to be hurt is not something a secular state should do. 

Faith and beliefs of followers should not be harmed unless there is grave harm to a section. For 

example, in many places, it is customary to keep menstruating girls away from the home, and 

this custom claimed the life of a girl who was forced to stay in her hut due to her periods 

during Cyclone Ganja5. Such practises must be abolished, regardless of how many feelings 

are hurt, but when a temple does not allow the entry of either a man or a woman, the state does 

not need to intervene to protect the right to freedom of religion. 

FREEDOM OF RELIGION GUARANTEED UNDER THE INDIAN 

CONSTITUTION – SECULARISM 

Religion is a personal choice based on one's faith and convictions. The right to freedom of 

religion is guaranteed under Articles 25 to 28 of the Indian constitution, which recognises the 

importance of faith in Indians' lives. The Indian Constitution envisions a democratic model in 

which everyone has the right and freedom to practise their religion as they see fit. In a number 

of decisions, including the Kesavananda Bharati case, the Supreme Court has decided that 

secularism is the essential framework of the Constitution. Islam, Hinduism, Jainism, 

Buddhism, Sikhism, and Christianity are the major religions of India. The right to freedom of 

religion is guaranteed under Articles 25 to 28 of the Indian constitution, which recognises the 

importance of faith in Indians' lives. The Indian Constitution envisions a democratic model in 

which everyone has the right and freedom to practise their religion as they see fit. In a number 

of decisions, including the Kesavananda Bharati case, the Supreme Court has decided that 

secularism is the essential framework of the Constitution. Islam, Hinduism, Jainism, 

Buddhism, Sikhism, and Christianity are the major religions of India.  

Secularism entails the development, comprehension, and reverence for various religions. The 

term “secularism” is thought to have originated in late mediaeval Europe. KT Shah demanded 

that the term “secular” be used in the Preamble to the Constitution during the constituent 

assembly debate in 1948. Despite the fact that the members of the assembly agreed on the 

constitution's secular character, it was not included in the Preamble. In 1976, the Indira Gandhi 

 
5 Cyclone Ganja: India girl segregated during period dies, BBC NEWS https://www.bbc.com/news/world-asia-

india-46286284 (last visited on April 20, 2021) 

https://www.bbc.com/news/world-asia-india-46286284
https://www.bbc.com/news/world-asia-india-46286284
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government passed the 42nd Amendment Act, which included the term “secular” in the 

Preamble. The most detailed amendment to the Constitution is the 42nd Amendment Act, also 

known as the “Mini Constitution.”6 

In the case of S. R. Bommai v. Union of India7, Secularism is a fundamental component of 

the Indian Constitution, according to a nine-judge bench. Religion and politics should not be 

intertwined, according to the document. The state is in violation of the constitution's mission if 

it pursues non-secular policies or practises. A state's residents are all equal and should be 

treated as such. Religion has no place in concerns of state. Everyone in India has the right to 

practise their religion, although the state considers religion, faith, and belief to be irrelevant. 

Article 25 of the Indian Constitution guarantees religious freedom to all people. It states that 

all Indian citizens, subject to public order, morality, health, and other laws, have the same right 

to freedom of conscience and to freely profess, practise, and spread religion. 

It also states that this article will not conflict with any existing law and will not preclude the 

state from enacting legislation relating to the regulation or prohibition of any economic, 

financial, political, or secular activity connected with religious practise. Providing social 

services and reforming the system. The establishment of public Hindu religious institutions for 

all Hindu groups and parts. 

In Tilkayat Shri Govindlalji Maharaj v. State of Rajasthan8, the Supreme Court held that 

the test for determining what is an integral part of a religion is whether or not it is regarded as 

integral by the religious community. 

Every religious denomination or section of a religious denomination has the right under Article 

26 (subject to public order, morality, and health) to: 

• The establishment and maintenance of religious and charitable institutions 

• Managing its religion-related affairs 

• Property ownership and acquisition (both movable and immovable) 

• Taking care of the property in a legal manner. 

In the constitution, the term "religious denomination" is not defined. As was seen in the 

decision of Commissioner, Hindu Religious Endowment Madras v. Shri Laxmindra 

 
6 Prasad, A., Piercing the Constitutional Veil. Cochin University Law Review, pp.4-101. 1980 
7 S. R. Bommai v. Union of India, AIR 1994 SC 1918  
8 Tilkayat Shri Govindlalji Maharaj v. State of Rajasthan 1963 AIR 1638  
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Thirtha Swamiar9 of Shri Shirur Mutt, the Supreme Court considered the term 

"denomination." The definition of ‘Denomination' was taken from the Oxford dictionary in this 

case as:  

“A collection of individuals classed together under the same name, a religious sect or body 

having a common faith and organization designated by a distinctive name”. 

Article 27 of the Constitution prohibits anyone from being forced to pay any taxes that are 

intended to cover the costs of promoting or maintaining a religion or religious denomination. 

After the decision of Commissioner, Hindu Religious Endowments, Madras v. Sri 

Lakshmindra Thirtha Swamiar of Sri Shirur Mutt10, the Madras legislature adopted the 

Madras Hindu Religious and Charitable Endowment Act, 1951, and payments were charged 

under the Act. The petitioner stated that the imposed contributions are taxes, not fees, and that 

Madras lacks the right to adopt such a law. While the contribution was a tax, the Supreme Court 

determined that its purpose was to assure the proper management of the religious organisation. 

Article 28 of the Indian Constitution prohibits:  

• Providing religious instruction in any educational institutions supported entirely by 

public funds. 

• The foregoing shall not apply to educational institutions administered by states but 

established under an endowment or trust that requires religious instruction to be 

imparted in such institution. 

• Anyone attending a state-recognized or state-funded educational institution is not 

required to participate in religious instruction or attend any workshop held in such an 

institution or on its premises. 

INSTANCES WHERE THE SUPREME COURT UPHELD RELIGIOUS 

FREEDOM 

The Bombay High Court held in Hasan Ali v. Mansoor Ali11 that Articles 25 and 26 prohibit 

not only religious doctrines or beliefs, but also acts committed in the name of religion. As a 

result, it ensures that religious ceremonies, modes of worship, rituals, and observances are 

preserved. What constitutes an essential or integral part of a religion must be determined in 

 
9 Commissioner, Hindu Religious Endowment Madras v. Shri Laxmindra Thirtha Swamiar 1954 AIR 282  
10 Supra to footnote 8 
11 Hasan Ali v. Mansoor Ali (1948) 50 BOMLR 389  
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light of the doctrines and practises that the community regards as integral to their religion and 

must be included in it.  

The Supreme Court ruled in Commissioner, Hindu Religious Endowments, Madras v. Sri 

Lakshmindra Thirtha Swamiar of Sri Shirur Mutt12 that while religion does have its 

foundation in the system of doctrines regarded by those who practise it, it would be incorrect 

to say religion is nothing more than a doctrine or belief. 

The Supreme Court held in SP Mittal v. Union of India13 that religion does not have to be 

theistic. It is more than just an opinion, doctrine, or belief; it also has an outward manifestation 

in the act. 

Our constitution makers had used the word “religion” in these two articles (Articles 25 and 26) 

in the sense conveyed by the word “dharma,” Justice Hansaria observed in A.S. Narayan v. 

State of Andhra Pradesh14. “Religion is enriched by visionary methodology and theology, 

whereas dharma blooms in the realm of direct experience,” he continued. “Dharma enhances 

the beauty of spirituality, while religion contributes to the changing phases of a culture. 

Dharma helps one recognise the immortal shrine in the heart.” Religion may inspire one to 

build a fragile, mortal home for God; religion may inspire one to build a fragile, mortal home 

for God. 

In M Ismail Faruqi v. Union of India15, the Supreme Court ruled that the mosque is not a 

necessary part of Islam. Muslims can offer Namaz (prayer) anywhere, including in the open, 

and it is not required to be done in a mosque. 

The Supreme Court ruled in M Siddiq (D) Thr. Lrs v. Mahant Suresh Das16 that the State 

has the power to acquire property as a sovereign or prerogative. The state also has the authority 

to acquire places of worship, such as mosques, churches, and temples, and Articles 25 and 26 

do not limit this authority. Acquisition of a significant and necessary site of worship for a 

religion is not permitted if the loss of such a location would violate their (persons belonging to 

that faith's) right to practise religion. 

 
12 Supra to footnote 8 
13 SP Mittal v. Union of India 1983 AIR 1  
14 A.S. Narayan v. State of Andhra Pradesh AIR 1996 SC 1765  
15 M Ismail Faruqi v. Union of India AIR 1995 SC 605A  
16 M Siddiq (D) Thr. Lrs v. Mahant Suresh Das Civil Appeal no. 10866-10867/2010 delivered on 9th November 

2019  
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Talaq-e-biddat, also known as triple talaq, is a type of divorce in which a Muslim man can 

divorce his wife by saying talaq talaq talaq three times. The controversial Shayara Bano v. 

Union of India17 or the Triple Talaq case was heard by a Supreme Court bench of five judges. 

In this case, the central question was whether the practise of Talaq-e-biddat (triple talaq) a 

matter of faith for Muslims is and whether it is part of their personal law. The court ruled that 

the practise of Talaq-e-biddat is illegal and unconstitutional by a 3:2 majority. The court also 

decided that an injunction would prevent a Muslim man from committing triple talaq until 

legislation was passed to do so.  

In response, the Muslim Women (Protection of Rights on Marriage) Bill, 2017, was drafted. 

The Muslim Women (Protection of Rights on Marriage) Ordinance was later passed in 2018. 

The government drafted a new bill in 2019 as the 2018 ordinance was about to expire, and an 

ordinance was passed in 2019, which was approved by the President, and the Muslim Women 

(Protection of Rights on Marriage) Act, 2019 was signed into law on July 31st, 2019, with the 

goal of "protecting the rights of married Muslim women and prohibiting Muslim males from 

divorcing their wives." 

In the decision of the case Church of God (Full Gospel) v. K.K.R. Majestic Colony Welfare 

Association18, the Supreme Court held that nowhere in any religion does it say that praying 

should be done with drums or voice amplifiers, as this disturbs the peace and tranquilly of 

others. If such a practise exists, it should be carried out without jeopardising the rights of others, 

including the right to be undisturbed in their activities. The use of microphones before 7 a.m. 

was restricted in the case of Maulana Mufti v. State of West Bengal19. The Calcutta High 

Court ruled that while Azan is an important and necessary part of the religion, the use of 

microphones is not. It infringes on citizens' basic human and fundamental right to sleep and 

leisure. 

In the case of In re Noise Pollution20, the Supreme Court issued the following guidelines for 

controlling noise pollution in the name of religion: 

• Firecrackers: From 10 p.m. to 6 a.m., all sound-emitting firecrackers are prohibited. 

 
17 Shayara Bano v. Union of India (2017) 9 SCC 1; Writ Petition (C) No. 118 of 2016  
18 Church of God (Full Gospel) v. K.K.R. Majestic Colony Welfare Association AIR 2000 SC 2773  
19 Maulana Mufti v. State of West Bengal AIR 1999 Cal 15  
20 In re Noise Pollution W.P. no. 72/1998 delivered on 18th July 2005  
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• Loudspeakers: Between 10 p.m. and 6 a.m., no drumming, tom-tom, trumpet blowing, 

or any other use of a sound amplifier is permitted, except in cases of public emergency. 

Generally, the State shall make a provision for the confiscation and seizure of loudspeakers 

and other sound amplifiers or equipment that produce noise in excess of the limit prescribed. 

In the decision of D.A.V. College v. State of Punjab21, which stated that the state shall create 

accommodations for the study of Guru Nanak Dev Ji's life and teachings, was questioned as 

being in breach of Article 28 of the Constitution. The problem was that the Guru Nanak 

University is wholly funded by the government, and Section 4 was found to be in violation of 

Article 28. The court disagreed, noting that academic study of Guru Nanak's life and teachings 

is not constituted religious instruction under Section 4 of Guru Nanak University (Amritsar) 

Act, 1969. 

LOVE JIHAD IN INDIA 

“Religion is like a pair of shoes ..... Find one that fits for you, but don't make me wear your 

shoes.”  

-George Carlin 

Love Jihad is a Hindutva-inspired conspiracy theory that has been used to incite prejudice 

against Muslims. The conspiracy theory claims that Muslim men use seduction, feigning love, 

deception, kidnapping, and marriage to convert Hindu women to Islam, as part of a larger “war” 

by Muslims against India, and an organised international conspiracy, for dominance through 

demographic growth and replacement. 

Reports state that the modern Love Jihad conspiracy might have had roots in India's 1947 

partition.22 India and Pakistan were born as a result of this partition. The creation of two 

countries with different majority religions resulted in massive migration, with millions of 

people migrating between them and widespread reports of sexual predation and forced 

conversions of women by men of both faiths. Women on both sides of the conflict suffered, 

prompting "recovery operations" by both the Indian and Pakistani governments, with over 

20,000 Muslim and 9,000 non-Muslim women recovered between 1947 and 1956.23 According 

 
21 D.A.V. College v. State of Punjab, (1971) 2 SCC 368  
22 Siddhartha Mahanta India’s fake ‘Love Jihad’ FOREIGN POLICY, CHICAGO TIMES  

https://foreignpolicy.com/2014/09/04/indias-fake-love-jihad/ (last visited on April 24, 2021) 
23 NANDITA BHAVNANI, THE MAKING OF EXILE: SINDHI HINDUS AND THE PARTITION OF 

INDIA (Westland. pp. 253–255) 

https://foreignpolicy.com/2014/09/04/indias-fake-love-jihad/
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to these reports, this tense history resulted in repeated clashes between the faiths in the decades 

that followed, as well as cultural pressure against interfaith marriage on both sides.  

Hindus were the majority religious group in India in 2014, accounting for 80% of the 

population, with Muslim’s accounting for 14%.24  

Similar disputes over interfaith marriage were fairly common in India from the 1920s until 

1947, when allegations of forced marriage were commonly referred to as "abductions."25They 

were more prevalent in religiously diverse areas, including anti-Muslim and anti-Christian 

campaigns, and were linked to concerns about religious demographics and political power in 

the newly emerging Indian nation. Fears of women converting were also a driving force behind 

the violence against women that occurred at the time. However, allegations of Love Jihad made 

national headlines for the first time in September 2009. The biggest decided case of Love Jihad 

is the Hadiya case26 where the Supreme Court considered Hadiya's claim that she was duped 

into marrying Mr. Shafin Jahan and was forcibly converted to Islam. The allegation, which was 

made by her parents, was found to be clearly false by the Supreme Court. 

The facts of the case were:  

Hadiya Jahan, formerly Akhila Ashokan, converted to Islam while studying Homeopathy 

(BHMS) at Shivaraj Homeopathic Medical College in Salem, Coimbatore, Tamil Nadu. She 

then met and married Shafin Jahan, a Muslim man, when she was twenty-five years old. 

When Akhila's father, Mr. K.M. Ashokan, learned of the marriage, he filed a complaint with 

the S.P. Malappuram District Police Station. After the police failed to make any progress in the 

investigation, Asokan filed a habeas corpus petition with the Division Bench of the High Court 

of Kerala, alleging that Hadiya had been misled and forced to convert to Islam. He also claimed 

that Akhila's husband had ties to extremist Muslim groups. His greatest fear was that his 

daughter would be taken out of the country. Throughout the High Court proceedings, Hadiya 

insisted that she converted to Islam and married Shafin Jahan on her own volition. Hadiya has 

filed an affidavit stating that she converted to Islam and married Shafin Jahan. 

 
24 Niharika Mandhana, Hindu Activists in India warn women to beware of ‘Love Jihad’  THE WALL STREET 

JOURNALhttps://www.wsj.com/articles/hindu-activists-in-india-warn-women-to-beware-of-love-jihad-

1409874089  (last visited on April 24, 2021) 
25 Chandrima Banerjee Ram sene coined love jihad but first case goes back a century THE TIMES OF INDIA 

https://timesofindia.indiatimes.com/india/ram-sene-coined-love-jihad-but-first-case-goes-back-a-

century/articleshow/78744013.cms (last visited on April 24, 2021) 
26 Shafin Jahan v. Ashokan K.M. AIR 2018 SC 357  

https://www.wsj.com/articles/hindu-activists-in-india-warn-women-to-beware-of-love-jihad-1409874089
https://www.wsj.com/articles/hindu-activists-in-india-warn-women-to-beware-of-love-jihad-1409874089
https://timesofindia.indiatimes.com/india/ram-sene-coined-love-jihad-but-first-case-goes-back-a-century/articleshow/78744013.cms
https://timesofindia.indiatimes.com/india/ram-sene-coined-love-jihad-but-first-case-goes-back-a-century/articleshow/78744013.cms
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Hadiya testified in front of the Kerala High Court, claiming that she had accepted Islam as her 

religion of choice. She has been residing at the Sathyasarani Education Charitable Trust in 

Malappuram since January 7, 2016. After interacting with Hadiya, the Kerala High Court 

declared that she was not being held illegally and allowed her to live on the premises of the 

Sathyasarani Trust on January 19, 2016. Asokan filed another habeas corpus petition nearly 

seven months later, alleging that Hadiya had been subjected to forced conversion and was about 

to be transported out of India. The High Court was informed on December 21, 2016, that 

Hadiya had married on December 19, 2016. The High Court expressed its "complete 

dissatisfaction with the manner in which the marriage, if one was performed at all, was 

conducted." 

The High Court annulled the marriage and called it a “sham” on May 24, 2017, in the impugned 

judgement and order, holding that the marriage is of no legal consequence. The reasons given 

were that a girl of 24 years old is weak and vulnerable, and can be exploited in a variety of 

ways, and that the Court, exercising its parens patriae jurisdiction, was concerned about the 

welfare of a girl of her age. The High Court also stated that it has a responsibility to ensure the 

safety of at least the girls who are brought before it, and that this responsibility can only be 

fulfilled by ensuring that Akhila alias Hadiya's custody is returned to her parents. The High 

Court also allowed her to finish her House Surgeoncy Course and obtain professional 

qualifications, allowing her to practise independently. And because marriage is one of life's 

most important decisions, it can only be made with her parents' active participation. Her 

husband lacked the authority and competence to act as Ms. Akhila's guardian and to marry her. 

As a result, the alleged marriage is void. The court granted Mr. Ashokan custody of Hadiya 

despite Hadiya's refusal to consent to parental custody as a legal adult. 

Hadiya's husband then petitioned the Supreme Court to overturn the annulment. The Supreme 

Court's three-judge bench overturned the annulment on March 8, 2018. It issued its decision 

on April 9, 2018, holding that the Kerala High Court could not have used Article 226 to annul 

an adult's marriage. 

Chief Justice Khehar presided over the bench at first, and he took the unusual step of ordering 

the National Investigation Agency (NIA) to investigate Hadiya's marriage. On the 27th of 

August, CJI Khehar announced his retirement during the hearing. He was succeeded by Chief 

Justice Misra. Perhaps because of the problematic nature of the NIA investigation, CJI Misra 
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never requested that the NIA present its findings during the hearings. Furthermore, the NIA 

investigation uncovers no evidence of this. 

The case has made its mark on the pages of history in relation to the subject of freedom of 

choice, and it will not be forgotten for a long time, and it will be repeated in many other 

decisions of this court, as it has demonstrated the Constitution's immense strength in 

recognising the plurality and diversity of different syncretic cultures. Marriage, plurality, and 

individual choices should be zealously protected from state intervention, according to the 

ruling. 

Love jihad has been the inspiration for many Acts or ordinances relating to this, in many states 

such as Madhya Pradesh, Uttar Pradesh, Gujarat and many more.  

ORISSA FREEDOM OF RELIGION ACT, 1967 

Orissa was the first Indian state to pass legislation prohibiting religious conversions. The Orissa 

Freedom of Religion Act, 1967, states that no one shall convert or attempt to convert anyone 

from one religious’ faith to another by using force, inducement, or fraudulent means, either 

directly or indirectly. What prompted Orissa to pass this law in 1967, which served as a 

precedent and model for several states, including Madhya Pradesh (1968), Arunachal Pradesh 

(1978), Gujarat (2003), Chhattisgarh (2003), Rajasthan (2005), Himachal Pradesh (2006), and 

Tamil Nadu (a law was enacted in 2002, but repealed in 2004)? Before the American 

Revolution, some princely states enacted anti-conversion legislation to protect locals from 

forced religious conversion. The Raigarh State Conversion Act of 1936, the Sarguja State 

Apostasy Act of 1942, and the Udaipur State Anti-Conversion Act of 1946 were all among 

them, which served as the basis for enactment of the Orissa Act.27 

Following the adoption of the Indian Constitution in 1950, which included Article 25 

guaranteeing freedom of conscience and the free profession, practise, and propagation of 

religion, these pre-Independence Acts were seen as anachronisms and were allowed to expire 

with the integration of the princely states into the Indian Union. However, suspicions lingered 

about Christian missionaries' activities, particularly in states with large tribal populations, such 

as Madhya Pradesh and Orissa.  

 
27 V. Venkatesan Conversion Debate FIRST POST https://frontline.thehindu.com/cover-

story/article30197660.ece#:~:text=The%20Orissa%20Freedom%20of%20Religion%20Act%2C%201967%2C

%20provides%20that%20no,or%20by%20any%20fraudulent%20means. (last visited on April 24, 2021) 

https://frontline.thehindu.com/cover-story/article30197660.ece#:~:text=The%20Orissa%20Freedom%20of%20Religion%20Act%2C%201967%2C%20provides%20that%20no,or%20by%20any%20fraudulent%20means
https://frontline.thehindu.com/cover-story/article30197660.ece#:~:text=The%20Orissa%20Freedom%20of%20Religion%20Act%2C%201967%2C%20provides%20that%20no,or%20by%20any%20fraudulent%20means
https://frontline.thehindu.com/cover-story/article30197660.ece#:~:text=The%20Orissa%20Freedom%20of%20Religion%20Act%2C%201967%2C%20provides%20that%20no,or%20by%20any%20fraudulent%20means
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The Orissa Act's basic premise was debatable. According to the Act, "conversion is an act of 

undermining another faith in its very process." When methods like force, fraud, material 

inducement, and exploitation of one's poverty, simplicity, and ignorance are used, the process 

becomes even more objectionable. The Orissa Act deserves close scrutiny because it served as 

a model for other States, allowing for more scope for abuse by authorities than the Orissa Act 

intended. 

The Orissa High Court found the Orissa Act extra vires of the Constitution insofar as it 

infringed on the right granted by Article 25. The court also found that the State legislature 

lacked the legislative jurisdiction to adopt such a statute, because under Entry 97 of the Union 

List in the Constitution's Seventh Schedule, only Parliament could legislate on religious 

matters. Whereas the Supreme Court upheld the validity of the Act in the case of Reverend 

Stainislaus v. State of Madhya Pradesh and Others28. 

MADHYA PRADESH FREEDOM OF RELIGION ACT, 2020 

Previously, the Madhya Pradesh Dharma Swatantra Adhiniyam, 1968, was enacted to regulate 

religious conversions in the state. This act has now been repealed by the introduction of the 

“Madhya Pradesh Freedom of Religion Act, 2020.” (hereinafter as the Act). On the 9th of 

January 2021, Governor Anandiben Patel gave her first assent to the Madhya Pradesh Freedom 

of Religion Ordinance, 2020. Seven other Indian states, including Uttarakhand, Jharkhand, 

Himachal Pradesh, Gujrat, Chhattisgarh, Odisha, and Arunachal Pradesh, have passed similar 

legislation. 

The Objective of the Act is: 

The preamble of the act is “to provide for religious freedom and matters related to or incidental 

it by prohibiting conversion from one religion to another by misdemeanor, seduction, 

intimidation or use of force, improper influence, harassment, marriage or any other fraudulent 

means.”29 

The primary goal of this law is to protect people from being forced to convert from one religion 

to another in any way. Its goal is to ensure that everyone has the freedom to choose their own 

 
28 Reverend Stainislaus vs. State of Madhya Pradesh and Others 1977 AIR 908  
29 Madhya Pradesh Freedom of Religion Act, 2020 http://govtpressmp.nic.in/pdf/extra/2021-01-09-Ex-07.pdf 

(last visited on April 24, 2021) 

http://govtpressmp.nic.in/pdf/extra/2021-01-09-Ex-07.pdf
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religion. If any form of coercion or deception is used to convert a person to a new religion, the 

act imposes severe penalties.  

Section 3 of the act states that no one may convert another person from one religious’ faith to 

another by misappropriation, inducement, intimidation, or use of force, improper influence, 

harassment, marriage, or any other fraudulent means. Without the consent of the person who 

wishes to convert to another religion, one may not rescind or plan such a conversion. If such 

an act of forcible conversion occurs, the conversion will be void, meaning it will be considered 

cancelled or invalid. This is a broad definition that includes not only force, allurement, and 

misappropriation, but also a broader concept and understanding of similar situations. 

The Madhya Pradesh High Court has received a Public Interest Litigation challenging the 

constitutional validity of the Madhya Pradesh Freedom of Religion Ordinance, 2020.30 The 

Madhya Pradesh High Court is still hearing the matter. The PIL discusses how this act infringes 

on the right to privacy and freedom of choice. It also identifies several flaws in the act, 

including:  

• There is no time limit for the District Magistrate to respond to such a Declaration  

• Section 4 of the act provides a broad range of access to file a complaint. This may result 

in frivolous or false complaints and lawsuits. 

The purpose of this ordinance was to prevent forcible conversions from one religion to another 

and to protect people from such conversions. Forced conversions in the name of marriage were 

on the rise in the states. Many young girls and boys have been forced to change their religion 

against their will. The real and primary goal of this act was to raise awareness of the importance 

of religious beliefs in making important decisions. 

The procedure for a wilful conversion of religion is described in Section 10 of the said 

Ordinance. Compulsory enforcement of this section infringes on a person's right to privacy and 

freedom of choice. Even when it comes to religion, a citizen has the right to make his own 

decisions. This means that there is no requirement to notify or declare one's religious preference 

to anyone. This will only make it more difficult for citizens to obtain a declaration allowing 

 
30 PIL filed in MP HC challenging validity of States anti-conversion Law SABRANGINDIA  

https://sabrangindia.in/article/pil-filed-mp-hc-challenging-validity-states-anti-conversion-

law#:~:text=A%20plea%20has%20been%20filed,a%20law%20student%2C%20Amratansh%20Nema.&text=T

he%20petition%20also%20points%20out,defying%20due%20process%20of%20law. (last visited on April 24, 

2021) 

https://sabrangindia.in/article/pil-filed-mp-hc-challenging-validity-states-anti-conversion-law#:~:text=A%20plea%20has%20been%20filed,a%20law%20student%2C%20Amratansh%20Nema.&text=The%20petition%20also%20points%20out,defying%20due%20process%20of%20law
https://sabrangindia.in/article/pil-filed-mp-hc-challenging-validity-states-anti-conversion-law#:~:text=A%20plea%20has%20been%20filed,a%20law%20student%2C%20Amratansh%20Nema.&text=The%20petition%20also%20points%20out,defying%20due%20process%20of%20law
https://sabrangindia.in/article/pil-filed-mp-hc-challenging-validity-states-anti-conversion-law#:~:text=A%20plea%20has%20been%20filed,a%20law%20student%2C%20Amratansh%20Nema.&text=The%20petition%20also%20points%20out,defying%20due%20process%20of%20law
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them to convert to another religious faith. It is heinous to impose such a harsh penalty for 

simply converting without notifying the authorities or making a declaration. 

This act also infringes on an individual's right to privacy because it is up to him whether he 

wants to tell everyone about his conversion and religion. Not declaring a religious conversion 

does not obstruct or cause any pain to anyone. There is no reason for this act to include a section 

requiring one to declare. 

Yes, the Act can be abused and misinterpreted to harass and disrupt people. Because India is a 

religiously and culturally sensitive country, it is understood that this act could inadvertently 

target minorities. 

The main goal of this Act is to prevent forced religious conversions under the guise of marriage, 

misappropriation, or influence, among other things. All of this is addressed in a more 

understandable and rational manner by the act. However, it also ignores and fails to consider 

how it is in direct conflict with citizens' constitutional rights. 

If this act is not amended, it will become a burden rather than a safeguard for the public. In a 

democratic country like ours, violating an individual's basic foundational rights only proves 

that the act is not contributing to the core purpose of law, namely, having a defined structure 

and order within the country; rather, it suffocates the freedom to exercise these rights. 

UTTAR PRADESH PROHIBITION OF UNLAWFUL CONVERSION OF 

RELIGION ORDINANCE, 2020 

The Uttar Pradesh Prohibition of Unlawful Conversion of Religion Ordinance, 2020 which was 

passed by Uttar Pradesh on November 27, 202031, has kicked off the process of apparently 

curbing ‘Love Jihad’. On the one hand, many other BJP-ruled states, such as MP and Haryana, 

are mobilising their machinery to enact similar legislation, while on the other hand, many 

interfaith couples are being harassed, with some Muslim men in particular being imprisoned. 

This law has overtly communal intentions, as anti-conversion legislation has been in place 

since the 1960s. The new laws have sinister goals and the potential to be abused to cause social 

unrest. 

 
31 The Uttar Pradesh Prohibition of Unlawful Conversion of Religion Ordinance, 2020 

https://www.scconline.com/blog/wp-

content/uploads/2020/12/UP_Prohibition_of_Unlawful_Conversion_of_Religion_Ordinance_2020.pdf (last 

visited on April 24, 2021) 

https://www.scconline.com/blog/wp-content/uploads/2020/12/UP_Prohibition_of_Unlawful_Conversion_of_Religion_Ordinance_2020.pdf
https://www.scconline.com/blog/wp-content/uploads/2020/12/UP_Prohibition_of_Unlawful_Conversion_of_Religion_Ordinance_2020.pdf
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While the ordinance does not use the term "love jihad," the Hindutva nationalist politics' foot 

soldiers are out in the open apprehending Muslim man-Hindu girl couples and torturing them 

to various degrees. The phenomenon of intimidation and violence against such couples, 

particularly Muslim men, is on the rise in Northern states. More and more couples are gradually 

being drawn into the spiral of moral policing and threats. 

The worst part of the process is that those who take the laws into their own hands do so with 

impunity, and they are becoming more daring in their attempts to create a divisive atmosphere 

in society and force the minority Muslim community into submission and marginalisation. At 

the same time, Hindu girls are being pressured and their mobility and freedom are being 

restricted. 

This time, two issues have been combined into a single package. The fear of Hindu girls having 

relationships with Muslim boys has been linked to conversions away from Hinduism. Interfaith 

and inter-caste relationships are natural in an open society where people of various castes and 

religions interact on a variety of levels. 

UP Chief Minister Adityanath Yogi, citing a recent Allahabad High Court ruling that said 

religious conversion for the sake of marriage is unacceptable, warned those waging "love jihad" 

to mend their ways or prepare for their last journey.32 

The new law enacted by the Uttar Pradesh government needs to be challenged in court because 

it is an outright attack on various constitutional clauses that give us the freedom to choose, 

practise, and propagate our faith, as well as other provisions that give us the freedom to choose 

our life partner.  

DRAWBACKS OF SPECIAL MARRIAGE ACT 

The Special Marriage Act of 1954 aims to provide for a unique type of marriage, as well as its 

registration and divorce. A marriage between two persons of any religion or creed may be 

solemnised under this Act if both parties (male and female) have completed 21 years and 18 

years respectively at the time of marriage, and the parties are not within the sapinda or in a 

prohibited relationship. 

 
32 Ram Puniyani Love Jihad, Conversions and Laws curbing freedoms SABRANGINDIA 

https://sabrangindia.in/article/love-jihad-conversions-and-laws-curbing-freedoms (last visited on April 24, 2021) 

https://sabrangindia.in/article/love-jihad-conversions-and-laws-curbing-freedoms
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Because it is a secular act, it aids in the liberation of individuals from the traditional coercive 

marriage requirements. However, many of its provisions are incompatible with the rights 

provided by the Constitution.  

The Act has various drawbacks such as:  

• The law stipulates a 30-day notice period during which the details of the marrying 

couple must be displayed “prominently” in order for objections to be received. While 

this provision was intended to detect the possibility of fraud by one of the marrying 

parties, it has proven to be problematic because the marrying couple has been harassed 

by those opposed to the marriage. 

• Local governments have been known to use the 30-day notice to impose even more 

onerous conditions on couples. 

• In India, no other religious marriage law requires the government to be notified or for 

third parties to object to a marriage. This provision alerts families and others to an 

impending wedding, allowing them to try to persuade the couple not to marry. 

• When a member of an undivided Hindu family (including Buddhist, Sikh, or Jain) 

marries under this Act, he or she will be "severed" from their parents. This takes away 

their right to inherit. 

The act is not strong enough to hold the religious burden of the country. Thus, what India needs 

is a stronger Special Marriage Act rather than various freedom of religion Acts, that are fuelled 

by religious hate against minorities. The Anti-conversion laws have many arguments against 

them such as:  

• These laws infringe on people's rights to privacy, choice, and marital liberty. 

• The requirement to declare one's intention to convert prior to doing so infringes on one's 

right to keep one's faith private. 

• Publication of one's personal information spreads the news to one's family and wider 

community, potentially leading to honour killings. Over the last six years, there have 

been over 350 such killings. Such cases are largely unreported, and there are no legal 

safeguards in place to prevent them. 

• These laws exacerbate the risk of social unrest and communal divisions. 

• They take away a woman's agency and, as a result, control her sexuality. 

• These laws are based on the assumption that women are incapable of making their own 

decisions and are easily swayed by coercion. 
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• These laws also limit the freedom of minorities. 

• They oppose the freedoms granted by the Special Marriage Act's provisions. 

• The Code of Criminal Procedure already contains provisions that protect against 

coercive conversions. Excessive legislation only makes everyday activities illegal. 

• Anti-conversion legislation regulates the mixing of castes and faiths in an indirect 

manner. 

• In the case of forced conversions, there are no conclusive proofs. 

• The Centre informed the Lok Sabha that no case of love jihad has been reported by any 

central agency. 

CONCLUSION 

Love jihad is a conspiracy that is made to fuel the fire against the minority groups in the 

country, not only this but to fuel the Hindutva policy by the current governments of States. 

These current laws (in Uttar Pradesh, Madhya Pradesh, Uttarakhand33 and possibly other states) 

aim to raise awareness that Hindu culture is under threat, Hindu girls are vulnerable, and Hindu 

males must protect them. While the ordinance does not use the term "love jihad," the context, 

statements of top Hindu nationalist leaders, and vigilante actions make it clear that it is an 

outright attempt to target interfaith marriages, particularly when the groom is a Muslim.  

The charge is that after such marriages, Hindu girls are unable to practise their religion in their 

married homes and are forced to convert. In this vast country of ours, such interfaith marriages 

are few and far between. Interfaith marriages are becoming more common in more 

democratised countries, and they are on their way to becoming the social norm.  

India will never be a Hindu nation, according to the constitution. India is a secular country. 

Secularism is an integral part of the Indian Constitution and has been ever present. Secularism 

was the basis of enactment of the Special Marriage Act, 1954, which is a central act providing 

framework for inter-caste and inter-religious marriages. The Act states that civil marriages can 

be registered by courts without requiring conversion to another religion. The act various 

drawbacks that are enumerated in the paper above. Despite being aware of the practical issues, 

our Parliament has shown no interest in addressing them through appropriate amendments, 

which are urgently needed. 

 
33 The Uttarakhand Freedom of Religion Act, 2018 has been challenged in the Supreme Court in the case of Vishal 

Thakre and Ors. v. union of India and Ors.  W.P (Criminal) no. 405/2020 which on 3rd February 2021 was 

withdrawn with permission to approach the High Court of Uttarakhand.  
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In the end, the only conclusion the author can derive at is these anti conversion laws are 

unconstitutional as they deprive the Right to choose ones’ religion. These laws also have 

adverse effect on the mental health of the citizens who are subjected to it and thus, cannot find 

the peace a person needs in his or her life.   


