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ABSTRACT 

The Indian Constitution depends on the idea of Rule of Law and for accomplishing this 

treasured objective, the composers of Indian Constitution have appointed the undertaking 

to the legal executive i.e., the judiciary. For legal executive to play out its obligations and 

capacities adequately, the dignity and authority of the courts must be regarded and ensured 

at all costs. The framers of the Indian Constitution perceived the upkeep of dignity of court 

as one of the premier standards of law and order in a system of democracy. The authority 

and power to maintain the grandness of the legal executive has been depended to the legal 

executive itself by engaging it with the empowering contempt jurisdiction which permits 

the Court of Records to rebuff the contemnor for scandalising the legal executive and for 

insubordination of its orders. While each and every citizen of nation is endowed with the 

right to speak freely and express themselves and hold discussions, the maltreatment of the 

freedom of free discourse and articulation conveys the case closer the law of contempt. 

This work briefly discusses the contempt law in relation to right to freedom of speech and 

expression especially that of media and the blurring boundaries between constructive 

criticism and contempt law and the need of balancing the clashing public interests 

concerned with contempt of court and freedom of speech and expression. 

 

 

 
1 Kratika Joshi is an undergraduate student of Amity Law School, Jaipur. She can be reached at 

kritikajoshi888000@gmail.com.  
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INTRODUCTION 

“Rule of Law” is the essential standard of administration of any socialized and democracy-based 

society. The standard states supremacy of law bringing under its domain everybody, people and 

establishments on par with no personalised tact. It suggests the message that, “Whoever the 

individual might be, how high the person in question is, nobody is exempt from the rules that 

everyone else follows despite how incredible and how rich the person might be.” It is through the 

courts that law and order uncover its significant substance. The Indian Constitution depends on 

the idea of Rule of Law and for accomplishing this treasured objective, the composers of Indian 

Constitution have appointed the undertaking to the legal executive i.e., the judiciary. 

Among different organs, judiciary being the gatekeeper of law and order stands firm on key 

situation, for it is considered as the third pillar, yet the focal mainstay of democratic system. To 

work with the legal executive to play out its obligations and capacities adequately, the pride and 

authority of the courts must be regarded and ensured no matter what.  

The composers of the Indian Constitution perceived that the upkeep of court’s dignity & honour 

as one of the fundamental standards of law and order in a system of democracy. The force and 

power to maintain the greatness of the legal executive has been depended to the legal executive 

itself by engaging it with the contempt jurisdiction.  

Contempt of court is a centuries old concept of British Origins. It may easily be connected with 

Divine Rights theory wherein the King was believed to have derived its authority from god and no 

earthly creature could question it thus it was adamantly believed that King could do no wrong. 

This Principle of Common law thus provided protection to the judicial authority exercised by the 

kings initially and then by a panel of judges who worked in his (King's) name. Contravention to 

Judges order was considered to be an offence against the King himself. Over time such a 

contravention be it disobedience to the order or its implementation, or any gesture of disrespect to 

judges became a punishable offence. 

Like majority of other laws, the contempt law which had British roots was introduced to India. 

Such law was afforded by pre-independence High courts as well as courts of Princely states. As it 

exists now, the Constitution under Article 129 and Article 215 affirm  the same power to the 

Supreme Court and High Court respectively by maintaining their status of courts of record and 

enshrining all powers of such court which includes power to punish for its contempt. Additionally, 
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Contempt of Courts Act, 1971 was enacted to give legitimate backing to the same. Further 

Contempt of Court is a reasonable restriction on the much-celebrated right to freedom of speech 

and expression as guaranteed by the Part III of Indian Constitution. 

The law of contempt has been ordered to get public regard and trust in the legal interaction. On 

the off chance that such trust is jiggled or shattered, the trust of people in the establishment of legal 

executive and democratic set up is probably going to be disintegrated which, if not checked, makes 

certain to be deplorable for the general public itself.2 The Contempt jurisdiction would emerge just 

when the act of contempt meddles with working of the judicial processes, and would for no 

situation be pertinent to the managerial/administrative capacities released by the courts.  

The Indian contempt law applies strict liability rule similarly to the administrative activities just 

as it applies to judicial activities of the courts. The Supreme Court in Mishra vs. Registrar of 

Orissa3 obscured the differentiation between the judicial and managerial capacities of an appointed 

authority for motivations behind summoning the contempt power. The Apex Court stretched out 

the contempt power even to the space of authoritative elements of an adjudicator. The pulverization 

of the qualification among legal and non-legal activity of the legal executive may bring about an 

exorbitant penance of the right to freedom of speech. 4 

CONTEMPT OF COURT AND CONSTRUCTIVE CRITICISM AS A PART 

OF FREEDOM OF SPEECH AND EXPRESSION 

Constitution of India ensures the right to Freedom of Speech and Expression.5 The said right is 

inclusive of act of looking into and to censure the choices and working of the court and the legal 

framework by any individual. The Courts utilize the power of contempt to rebuff somebody who 

lessens the integrity of the court or meddles with justice administration. This exactly clarifies the 

conflict between the right to speak freely of discourse and articulation and contempt of court.  

For a sound and liberal democracy rule culture, freedom of speech & expression and contempt 

laws are significant. Both concepts aim at ensuring public interest. While contempt law is a means 

of guarantee for sensible & just judicial administration, equally important is the freedom of speech 

 
2 In re: Arundhati Roy, AIR 2002 SC 1375 
3 Mishra v. Registrar of Orissa, AIR (1974) SC 710  
4 Prof. G.C.V. Subbarao, Commentary on Contempt of Courts Act 70 of 1971, 2nd Edition (1988) 
5 India Const. Art. 19(1)(a) 
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and expression especially freedom of media & press to ensure legal transparency. This implies and 

includes the right, in any medium like verbal, composing, printing, photos or some other type of 

communicating one's suppositions on any matter. Additionally, rights of correspondence and 

dissemination and public opinion are also required.  

Certainly the ambit of Article 19(1)(a) opens a wide arena with the insertion of word expression 

to the freedom of speech, but the said freedom though a fundamental right enshrined in Part III of 

the constitution are not guaranteed in absolute terms and subject to certain reasonable restrictions.6 

Restrictions on freedom of speech and expression might be forced on account and in issue of 

India's sovereignty, protection and security, well-disposed associations with foreign nations, 

public order, decency or moralities, or because of contempt of the court, defamation or incitement 

to offense.  

The privilege to the citizens to speak freely as ensured under the constitution and the independent 

judicial setup are the two key, most fundamental constituents of an efficient democratic setup. 

Constructive criticism is essential to advancement of any democracy, so the legal regimes ought 

to protect freedom of speech and expression for the same. However, the line between constructive 

criticism and contempt becomes blurred and it becomes difficult to demarcate one from other. 

More critically how would we distinguish between reasonable limitation of rights and contempt 

for hindering justice administration. As per the Contempt of Court Act, 1971 the Court has the 

ability to rebuff any act that takes steps to subvert the worth of Judiciary and as such if criticism 

takes steps to bring down the authority's power and even to frustrate the authoritative organization 

of justice it may as well come within the contempt jurisdiction.7 

But alongside, as indicated by Section 5 of the Act, reasonable & fair criticism ought not be 

addressed as contempt of court.8 The incongruity of the case is, nonetheless, uncovered in light of 

the fact that it is the legal executive to whom the assertion was made who has the ability to decide 

 
6 Rajeev Rambhatla, Vartika Dixit, Free Speech Vs Contempt of Court, An Analysis In Light Of The Prashanth 

Bhushan Case - Litigation, Mediation & Arbitration - India. MONDAQ (August 31, 2020), (Accessed: April 22, 

2021), https://www.mondaq.com/india/libel-defamation/980554/free-speech-vs-contempt-of-court-an-analysis-in-

light-of-the-prashanth-bhushan-case- 
7 Gautam Raman, What is criticism and what is contempt? (2020). THE HINDU (August 18, 2020, 14:03 IST), 

(Accessed: April 22, 2021) https://www.thehindu.com/opinion/op-ed/what-is-criticism-and-what-is-

contempt/article32378502.ece  
8 Nishant Sirohi, Right to freedom of speech and expression through the Internet is part of Article 19(1)(a): Supreme 

Court of India. THE LEAFLET (January 10, 2020), (Accessed: April 22, 2021) https://www.theleaflet.in/right-to-

freedom-of-speech-and-expression-through-the-internet-is-part-of-article-191a-supreme-court-of-india/#  

https://www.mondaq.com/india/libel-defamation/980554/free-speech-vs-contempt-of-court-an-analysis-in-light-of-the-prashanth-bhushan-case-
https://www.mondaq.com/india/libel-defamation/980554/free-speech-vs-contempt-of-court-an-analysis-in-light-of-the-prashanth-bhushan-case-
https://www.thehindu.com/opinion/op-ed/what-is-criticism-and-what-is-contempt/article32378502.ece
https://www.thehindu.com/opinion/op-ed/what-is-criticism-and-what-is-contempt/article32378502.ece
https://www.theleaflet.in/right-to-freedom-of-speech-and-expression-through-the-internet-is-part-of-article-191a-supreme-court-of-india/
https://www.theleaflet.in/right-to-freedom-of-speech-and-expression-through-the-internet-is-part-of-article-191a-supreme-court-of-india/
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whether it is constructive or contempt by its essence. The courts interpret and protect the law and 

what it stands for, including and especially the fundamental human rights. In the event that the 

caretaker himself communicates his powerlessness to hear protesters with respect to their choices, 

it likewise diminishes the uprightness of the court. Along these lines, this to some degree conflicts 

with the rule of ‘nemo judex in causa sua’, since one of the parties (the legal executive or the 

courts) has the privilege to choose. Subsequently, this is contrary to the rule of natural justice.9 

CONTEMPT OF COURT AND MEDIA 

Freedom of the press is fundamentally the freedom of the people to communicate through the 

media or the press. 10 The court in Hiren Bose11 has held that however the press is allowed to 

reprimand the legal framework under Article 19 (1)(a), and thought it "remains as one of the 

extraordinary mediators between the public authority and individuals" it can't submit contempt of 

court in the attire of criticism.  

The principal right to the right to speak freely of discourse with regards to a news piece 

scandalising an appointed authority (judge) was comprehensively considered by a Division Bench 

of the Orissa High Court in Lokanath Mishra v State of Orissa12. It was held that it was in the 

public interest to guarantee that charge or analysis which is outrageous or will in general embarrass 

or demean or will in general demean the authority of the court isn't allowed in light of the fact that 

in working of a democratic system an autonomous legal executive is to work without dread or 

favor and its solidarity is the confidence of people in general in the establishment. The Supreme 

Court in Re: Harijai Singh and Anr.13 has called attention to that a freedom of press as well as 

robust press is irreplaceable to the capacity of a genuine democratic government yet, 

simultaneously, it is advised that the freedom of Press isn't absolute, limitless and liberated 

consistently and in all conditions.  

The sensibility of contempt law as applied to press and media raises the two differentiating public 

interest issues, that of securing fair trial and saving freedom of press. “The ability to rebuff for 

 
9 Free Speech vs. Contempt of Court: A Face Off. FINOLOGY BLOG (November 25, 2020), (Accessed: 22 April 

2021) https://blog.finology.in/recent-updates/Free-speech-vs-contempt-of-court 
10 Srinivas Mohanty v Dr. Radhanath rath, 1997 (84) CLT648 
11 In re: Hiren Bose, AIR 1969 Cal 1 at P.3 (SB):72 CWN 82 
12 Lokanath Mishra v. State of Orissa, 1999 CriLJ 4719  
13 In re: Harijai Singh and anr., AIR 1997 SC 73 

https://blog.finology.in/recent-updates/Free-speech-vs-contempt-of-court


INDIAN JOURNAL OF SOCIO-LEGAL AND CONTEMPORARY AFFAIRS                VOL. II ISSUE I 

 

 6 

contempt of court is the methods by which the general set of laws shields itself from distributions 

which may unduly impact the consequence of litigation. The situations brought about by struggle 

between the requests of a reasonable fair trial and a free press are sufficiently genuine. We place 

a specific trust in the capacity of Juries, Judges and courts to determine debates, so we are 

legitimized in being worried about the impact of outside effect on their consultations particularly 

such a pressing factor produced by dissemination looking for sensationalism. The smooth working 

of the legal setup is vital, however not continually superseding thought in holding the fragile 

equilibrium of public interest between the privileges of suspects and prosecutors to a reasonable 

fair trial and the requirement for society to think about the issues associated with their cases and 

about the adequacy of the framework which settle those issues. Such a large number of contempt 

decisions, particularly before the 1981 contempt of courts act, treated 'the public interest' similar 

to the interest of those associated with the legal processes. Forcing mystery and restriction without 

respect for the countervailing advantages of a free progression of data about what occurs in the 

court.”14 The public interest in guaranteeing and keeping up both ensuring fair trial and 

safeguarding freedom of press requires a fragile adjusting exercise. It is a delicate and unobtrusive 

errand to accommodate these two clashing public interests. 

CONTEMPT A NEW TREND OR A TREND OF PAST? 

During 1977-78 the post-emergency time frame, two editors – Shamlal of Times of India and the 

S. Mulgaokar of The Indian Express in their respective newspapers challenged the decision of 

A.D.M. Jabalpur v. Shivakant Shukla by the bench.15 They were accused of contempt of court for 

the same articles in their respective prints. By their criticism as were in their prints tested to an 

extent the validity and trustworthiness of the adjudicators in the said case as the articles by Shamlal 

and Mulgaokar were distributed when Justice MH Beg was appointed as the Chief Justice of India. 

In one of the two articles, input was given from various public intellect people, who tended to the 

activities and conduct of the appointed judicial authorities during the emergency period as it 

existed and concluded during that span of time. The public authority which was in power around 

then facilitated the limitations and re-established freedom of the press which those articles 

benefitted from.  

 
14 Geoffery Robertson, Andrew Nicol, Media Law, P. 261, 3rd Edition  
15 A.D.M. Jabalpur v. Shivakant Shukla, 1976 AIR 1207 
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One of the articles additionally claimed that, notwithstanding being the next off the order (based 

on seniority), Justice Y. V. Chandrachud and Justice P N Bhagawati ought not be named as Chief 

Justice. The two editors were presented to two separate instances of contempt. Both the editors 

picked to appeal their issues and at last a constitutional bench held that none of them had acted in 

contempt of court. It is essential to take note of that the two editors have offered comments 

regarding the trustworthiness of a portion of the sitting appointed judicial authorities and the then 

Chief Justice of India. This is proposed to represent the worth given to the right to speak freely 

and freedom of expression just as freedom of press.  

In another instance, the Supreme Court of India held the respondent (Arundhati Roy) liable for 

contempt in the popular Arundhati Roy case16 and condemned her to representative 

detainment/imprisonment for one day. The respondent was liable of scrutinizing the Court for 

having gagged the resistance and contending under the steady gaze of the Court as a response to 

the Court's prior decision on making a dam. This brought about the Supreme Court's contempt 

procedures against her. This discipline was emblematic yet this choice of court was condemned 

by numerous civil activists and they named it as an ardent blow on the ability to speak and express 

freely.  

The latest case contempt of court in India is the Prashant Bhushan contempt case17 wherein the 

Hon'ble Supreme Court has by their own motion started contempt procedures against Advocate on 

Record (AOR), Shri Prashant Bhushan for his tweets against Chief Justice of India, Shri SA Bobde. 

His 2009 meeting with Tehelka magazine and few recent tweets whict were detrimental to the 

present legal regimes were clubbed alongside to initiate the proceedings. He scrutinized not only 

the respectability of a couple past Chief Justices of India but also his ongoing tweets were 

scrutinizing the long nonattendance/restricted working of the courts during the initial days of the 

lockdown time frame. In any case, when the contempt procedures were started Mr. Bhushan rushed 

to pull out his comments with respect to his tweet. He even offered a statement of regret for this 

tweet and explained that he intended no disregard to the office of the Chief Justice of India. Be 

that as it may, Mr. Bhushan passionately wouldn't apologize either for his Tehelka magazine talk 

with which traces all the way back to 2009 or for any of his different tweets. In contrast Mr. 

 
16 In re: Arundhati Roy, AIR 2002 SC 1375 
17 In re: Prashant Bhushan, 2020 SCC Online SC 588 
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Bhushan answers that he intents no discourtesy to the office of Hon’ble justices rather has offered 

constructive criticism while replying to procedures initiated against him. He claimed what he 

expressed was just his contribution as a constructive criticism and that offering a statement of 

regret whether contingent or genuine would not be true.  

In the short period between the initiation of the suo moto contempt procedures as started on 21st 

July 2020 against Prashant Bhushan and a constitutional bench discovered Mr. Bhushan guilty of 

the offense of contempt of court within a month and he was fined 1 rupee as punishment/penalty 

of contempt of court. 

While in the present instances the citizen exercised their fundamental right to freedom of speech 

and expression and believed themselves to be within the confines of the said right but their 

statements were subjected to reasonable restrictions as enshrined under Article 19 itself. The 

procedure against them were duly lawful and scrutinised the circumstances as to the right and 

responsibility vested with the citizens. 

OBSERVATIONS 

Bona-fide criticism of any framework or organization including the judiciary can't be protested on 

any guise, be it under the given constitutional power or statue for contempt law. Constitution 

empowers free speech as well as it provides for a free and fair judicial setup. These two form the 

cardinal and significant key elements to any democratic setup. Accommodating these two 

contending public interest issues and keeping an equilibrium, seems testing to any democratic 

setup. In any case, these two can certainly cooperate as an arrangement of Carrot and sticks where 

both work in harmony knowing, acknowledging and performing their responsibilities well in 

addition to exercising their rights and powers. 

Accordingly, we have in our constitution the provision under Article 19(1)(a) and Article 129 and 

215. While the prior ensures to the people the right to speak freely of discourse, the latter articles 

empower the judicial setup of upper hierarchy i.e. the Indian Apex Court and the various High 

Court of states to exercise the power of contempt jurisdiction. But the problem would remain as 

how are these arrangements to be accommodated? As I would like to think, since Article 19(1)(a) 

is the right of individuals who are pre-eminent in a democracy, while Articles 129 and 215 are 

forces of judges, who are workers of individuals, the compromise must be finished by holding that 
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the right to speak freely of discourse is essential, while the contempt provision take a secondary 

seat. 

It goes with the thought that the Contempt power can't and shouldn't be practiced on the grounds 

that individuals are condemning an appointed authority. It must be practiced in the event that 

somebody makes the working of the appointed authority outlandish.  

Sound and constructive criticism are the fundamental component for the advancement of the 

democratic government. In a democracy, courts don't have insusceptibility against critical 

comments. The right to speak freely and express freely assists the adjudicators with playing out 

their obligation productively as opposed to dictating their position. In the instances of Prashant 

Bhushan and Arundhati Roy, the court appeared to be very narrow minded toward the remarks 

made against them. It discovered the articulation of both, a danger that shook the establishment of 

Indian democratic system. It ought to have been overlooked by the court yet their conviction as a 

critical matter showed how oversensitive it has turned towards its dignity and regard.  

An assertion or activity against judges or courtrooms needs to go under the term scandalous to be 

viewed as contempt. Judges shouldn't evoke contempt jurisdiction in the event that it happens on 

personal grounds, it would be sensible in case where the professional sphere takes a hit. It would 

be better to sue for defamation where personal grounds are involved.  

A scarcely discernible difference of differentiation must be made between scandalous 

proclamations and reasonable bona-fide activities of people and this should be perceived by the 

appointed authorities. The contempt purview isn't planned to maintain the individual respect of the 

Judges but rather for smooth functioning of judicial processes. In this regard the famous quote of 

Lord Denning would be apt where he says, “Let me say at once that we will never use this jurisdiction 

to uphold our own dignity. That must rest on surer foundations. Nor will we use it to suppress those 

who speak against us. We do not fear criticism, nor do we resent it. For there is something far more 

important at stake. It is no less than freedom of speech itself…All that we ask is that those who 

criticize us should remember that, from the nature of our duties, we cannot reply to their criticism. 

We cannot enter into public controversy. We must rely on our conduct itself to be its own 
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vindication.”18  The Apex court as the protector of the Constitution should carefully ensure freedom 

of speech even against judicial discontent.  

CONCLUSION 

Freedom of expression is the basic rudiment of democracy. The privilege of free expression doesn't 

anyway give option to stigmatize others right of person and reputation as such the privilege of free 

articulation is dependent upon reasonable limitations. The contention should never be about the 

right to freedom of speech versus contempt of court, on the grounds that the right is accompanied 

by certain reasonable limitations and contempt is one of them. In light of the fact that an excessive 

amount of force can end up being risky on occasion and subsequently finding some kind of 

harmony among rights and obligations is imperative to the democratic arrangement. These 

limitations were incorporated with the sole point of keeping up the equilibrium of the established 

apparatus of legal regime. 

It is of immense importance that a fine line be drawn between bona-fide criticism and scandalous 

statements attracting the contempt provisions. Further authorities too have to roughen themselves 

against the harsh realities they might be faced with. Harsh criticism can still be and is more often 

than not a good criticism. It is the disregard of dignity of court not the dignity of an individual that 

would attract contempt provisions. Prudence has to be exercised when distinguishing between the 

two otherwise the basic purpose of justice administration would be defeated. Thus, need is of 

discerning the capacity of proclamation rather than being oversensitive about it. Freedom of speech 

and expression is quintessential to any democracy and suppressing voice of dissent or criticism 

goes against it. They may be suppressed for a while but will keep on rise, rather giving a voice to 

them would lead to a better governance and acceptance of authorities.  

It’s about the time we get rid of the common traditionalist perspective on contempt law and acquire 

the liberal methodology upholding free expression cardinal to system of democracy that we 

proclaim to practice ourselves. 

 

 
18 R. Vs. Commr. of Police, (1968) 2 QB 150 


