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ABSTRACT 

 

The controversial debate over capital punishment has been going on for decades now. Over the 

years, many questions have emerged on the surface. Whether judicial execution impedes the 

offenders from further committing a crime, or is it a mere retributive barbarity? Does it need 

reform? Many people have a fundamental belief that it is nothing more than a gross human rights 

violation. Incipiently, the offenders were judicially executed to uphold the retributive and deterrent 

criminal system. The infamous death trial of the ancient Greek philosopher Socrates justifies the 

same. He was sentenced to death by consuming poison. It was alleged that he polluted and 

corrupted the youth of Athens. In primitive times, death penalties were awarded for petty offences 

like shoplifting. Contrariwise, in the present times, executions are sentenced only in the rarest of 

rare case and for the grave offence. 

 

 The first part of the writing contemplates whether it upholds the idea of justice engraved in the 

Indian Constitution? This paper from a holistic view throws light on the repercussions of capital 

punishment. It also addresses the acquainted problems attached, like discrimination, potential 

errors, irreversibility etc. The paper finally concludes prima facie that the death penalty looks 

unjust and morally wrong. Nevertheless, one can witness a paradigm shift after analyzing the 

mitigating and aggravating factors of the defendant’s culpability. The punishment seems 
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proportionate and just on the notion ‘wrongdoer must be inflicted with punishment’. It is justice 

for those who suffered pain. 

HISTORICAL PERSPECTIVE OF JUDICIAL EXECUTION 

Judicial Execution or Capital Punishment is a legally sanctioned death penalty to be inflicted upon 

an individual who has committed an offence. The presiding officer in the court of law delivers a 

judgment to execute the convicted person.2 According to the Cambridge dictionary, the term 

‘Capital Punishment’ is the legally ordered killing.3 Capital punishment or death penalty is the 

highest form of punishment that can be awarded by the courts and it is considered legal in many 

countries. It is carried out with the procedure established by law, unlike the extrajudicial killings. 

Judicial executions are different from extrajudicial killings. The latter is killing by the 

governmental authorities and it isn’t backed by legal sanction. In India, Sohrabuddin encounter 

case, Batla house encounter case, Ishrat Jahan encounter case, Hyderabad encounter case are some 

of the prominent extrajudicial killings. They are immoral and unethical. The word ‘capital’ has 

been derived from the Latin word ‘caput’ which means ‘head’. 4 The ancient principle of ‘lex 

talionis’ was applied so that capital punishment isn’t disproportionate and is in the Babylonian 

Code of Hammurabi.5 Moreover, the 5th century BCE Roman law, Kautilya’s Arthasastra and 7th 

century’s Code of Athens had provisions of capital punishment like beating to death, burning alive, 

crucifixion etc.6 

Historically speaking, in the reign of George III, capital punishments were awarded for petty 

offences like stealing cattle, shoplifting, cutting down trees etc. There were approximately 220 

capital offences for which the death penalty was the punishment.7 In ancient times, minor and 

major offences didn’t have a clear-cut demarcation. The infamous trial of Socrates is another 

example of the same. It was alleged that he corrupted the minds of the youth of Athens and the 

 
2 Roger Hood, Capital punishment, BRITANNICA, https://www.britannica.com/topic/capital-punishment (last 

visited on October 15, 2020). 
3 Capital Punishment, CAMBRIDGE UNIVERSITY,    https://dictionary.cambridge.org/dictionary/english/capital-

punishment  (last visited on October 15, 2020). 
4 Capital, ONLINE ETYMOLOGY DICTIONARY, https://www.etymonline.com/word/capital (last visited on 

October 15, 2020). 
5 Roger Hood, Supra note 1.  
6 Times News Network, 98 countries have abolished death penalty, TIMES OF INDIA, September 15, 2014, 5:26 

IST, https://timesofindia.indiatimes.com/india/98-countries-have-abolished-death-

penalty/articleshow/42493356.cms#:~:text=Most%20of%20these%20are%20in,law%20or%20under%20exceptiona

l%20circumstances.  
7 DR. V. D. MAHAJAN, JURISPRUDENCE & LEGAL THEORY 133 (EBC Publishing Ltd., 2020). 
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irreverence of God.8  He was sentenced to death by consumption of hemlock poisoning. William 

Tyndale was burnt alive for translating ‘The Bible’ into English. Initially, ‘The Bible’ was scripted 

in the ancient language and only priests were intellectual enough to comprehend it. Translating it 

into English wasn’t advisable.9 It is manifest that the earlier notion of the death penalty wasn’t 

justified but rather, it was ‘required’ as it was the commencement of civilization where human 

beings weren’t educated and had insights into animals. The fear of death stopped them from doing 

what was morally unacceptable. 

In India, the death penalty under Hindu law has always been supported and the ancient scriptures 

like The Ramayana and The Mahabharata have references regarding the same.10 It favored the 

amputation of the offender to death.11 The ancient saying prominently reflects that "The people 

who were most truthful, soft-hearted and benevolent and to them vocal remonstrance sufficed. But 

due to the failure of these measures corporal punishment and death sentence were inflicted on 

wrongdoers in order to protect the society from violent criminals."12 King Dyumatsena upholding 

the notion of capital punishment observed that “if the offenders were leniently let off, crimes were 

bound to multiply”. He pleaded that true ahimsa lay in the execution of unworthy persons and 

therefore execution of unwanted criminals was perfectly justified.13 The Muslim law advocated 

for a deterrent theory of punishment. The criminal must be punished in a public space so that it 

creates fear in the minds of a potential criminal. 14 

During British rule, the death penalty was incorporated into the Indian Penal Code and Criminal 

Procedure.15 The Indian Penal Code, 1860 still has provisions for death penalty which indicates 

that there would always be a need for preventive and deterrent laws; section 302(murder), section 

 
8 DEBRA NAILS ET. AL, A COMPANION TO SOCRATES, 5 (2005), 

https://msu.edu/~nails/Nails%202006%202009.pdf  
9 Clyde Weber Votaw, Martyrs for the English Bible, 52 JSTOR 296, 296 (1918), 

https://www.jstor.org/stable/3135994?seq=1#metadata_info_tab_contents  
10 Mahua Das, Capital Punishment: Time to Abandon It?, HINDUISM TODAY (October, 2006), 

https://www.hinduismtoday.com/modules/smartsection/item.php?itemid=1451 . 
11 Dr. A. Krishna Kumari, Capital Punishment: The Never Endiing Debate, SSRN 1,1 (2007), 

file:///C:/Users/hp/Downloads/SSRN-id956229.pdf.  
12 P. Shanthini & M. Kannappan, Can Capital Punishment Ever be Justified: A Critical Study, 119 IJPAM 1325, 1329,  

https://acadpubl.eu/hub/2018-119-17/2/111.pdf. 
13 Vandana Tiwari, Death Penalty in India: A Legal Analysis, SHODHGANGA 1, 3(2018) 

https://shodhganga.inflibnet.ac.in/bitstream/10603/253906/1/01_abstract.pdf. 
14 P. Shanthini & M. Kannappan, supra note 11 at 1330.  
15  Divya Mehta, Capital Punishment in India: Life, Death, and Rebirth?, BROWN POLITICAL REVIEW ( 

November 29, 2016) https://brownpoliticalreview.org/2016/11/capital-punishment-india/.  
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121 (waging of war or abetting waging of war), section 194 (fabricating or giving false evidence 

with an intent to procure conviction capital offence and if an innocent person is executed), section 

132 (abetting of mutiny and mutiny is committed therefore) etc. 16 

STATISTICS OF CRIME RATE IN INDIA 

As per the National Crime Records Bureau statistics, in 2018, there has been an increase in the 

crime rates. In the year 2018, a total of 50,74,634 were registered and out of which 31,32,954 being 

associated with the Indian Penal Code, and the rest were related to the special or local laws.17 In 

the year 2017, there was a total number of 50,07,044 cases registered, out of which 30,62,579 

(indicating almost 1.3 % increase in 2018) were related to Indian Penal Code.18 In the year 2016, 

a total of 48,31,515 cases were registered and out of which 29,75,711 were of IPC and the rest 

special or local laws.19 In 2015, there were a total of 47,10,676 crimes, therefore, a rise of 2.6% in 

2016. 20 The obvious conclusion is that the crime rate has augmented over the years. Each year the 

crime rates increase and it is manifest. 

On analyzing the crimes head-wise and comparing data of 2017-2018 the following can be 

concluded: 

• 28,653 cases of Murder were registered in 2017, and it increased to 29,017 in 2018. 

• 43,727 cases of Hit and Run cases were registered in 2017, and it increased to 47,028 cases 

in 2018.  

• 1,43,262 cases of voluntarily causing simple hurt registered in 2017 increased 1,57,899 in 

the year 2018. 

• 95,893 cases of kidnapping and abduction were registered in 2017, and it increased 

significantly in the year 2018 to 1,05,734 cases.  

• 32,559 cases of rape were registered in 2017, and it increased to 33,356 cases being 

registered in 2018. 

 
16 A. R. Blackshield, Capital Punishment in India, 21 JILI 137, 137 https://www.jstor.org/stable/43950631?seq=1. 
17 NATIONAL CRIME RECORDS BUREAU (MINISTRY OF HOME AFFAIRS) CRIME IN INDIA 1 (2018) 

https://ncrb.gov.in/sites/default/files/Crime%20in%20India%202018%20-%20Volume%201.pdf.  
18 Ibid. 
19 Ibid. 
20 NATIONAL CRIME RECORDS BUREAU (MINISTRY OF HOME AFFAIRS) CRIME IN INDIA (2018) 

https://ncrb.gov.in/sites/default/files/Crime%20in%20India%20-%202016%20Complete%20PDF%20291117.pdf.  
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• Fifty-one cases of sedition were registered in 2017, and it increased to seventy cases in 

2018. 

• 32,608 cases were registered under ‘The Protection of Children from Sexual Offences Act’ 

in the year 2017 and it augmented to 39,827 cases in 2018. 21 

The criminals are getting ahead in the field and better which makes it strenuous for the law 

enforcement agencies to catch hold of them. The offenders are using better technology and 

sophisticated tactics to get away with the crime.22 Unfortunately, these are the records of the crimes 

that are duly recorded and investigated by the police. A considerable number of crimes aren’t 

recorded in the first place due to societal pressure or parental pressure. For instance, one can take 

rape. Half of the rape cases/ sexual assault cases/ eve-teasing cases etc. haven’t come to the notice 

of the police and are seldom registered. The fear of being marginalized and not being accepted by 

society coerces them to shut away from their misery and live with the pain of being raped. The 

crime rate in the year 2020 has significantly diminished due to Covid-19 and lockdown. 

Contrariwise, domestic violence cases have escalated.23 If the crime rates are shooting up, the law 

needs to be more rigid and strict.  

CAPITAL PUNISHMENT UPHOLDS THE IDEA OF JUSTICE; VICTIM 

CENTRIC APPROACH 

The four convicts were hanged to the death of Nirbhaya gang-rape case. “My daughter got 

justice,” said the mother of a woman who was gang-raped and ruthlessly tortured.24 The objectors 

of capital punishment constantly emphasize on human rights and fundamental rights of the 

convict. The question is ‘what about the victim? Did the victim get justice?’ The idea of justice 

is when the individual who has been wronged gets what is just and equitable for him and holds 

the offender accountable for their actions.25 According to Augustine, the fundamental 

 
21 NATIONAL CRIME RECORDS BUREAU, supra note 16. 
22 NATIONAL CRIME RECORDS BUREAU, supra note 16. 
23 Pretika Khana and Shaswati Das, Crime rate plunges amid lockdown, but domestic abuse cases may go up, 

LIVEMINT, April 14, 2020, 01:42 am IST, https://www.livemint.com/news/india/covid-19-stay-at-home-reduces-

crime-rate-but-fear-of-domestic-violence-rises-11586746861558.html.  
24 HT Correspondent, My daughter got justice: Delhi gang-rape victim’s mother hails court’s execution order, 

HINDUSTAN TIMES, Aug 20, 2020, 07:06 IST, https://www.hindustantimes.com/india-news/delhi-gang-rape-

victim-s-mother-says-her-daughter-has-got-justice/story-f7lCxrZaRG3iRHSTY4gl2O.html  
25 Atish Chakraboty, The Indian Constitution and its Vision of Justice, SSRN, January 15, 2020, at 1, 3 

https://poseidon01.ssrn.com/delivery.php?ID=21610111700607402411208109106901811009803808408106705312
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characteristic of justice necessitates us to start giving everyone their due.26 Justice is upholding 

the rule of law and adhering to the legislation made for social order. The theories of these 

antagonists of the death penalty insinuate that the victim had no rights and isn’t entitled to justice. 

When the four convicts in the Nirbhaya case were executed, it restored her faith in the judiciary 

and legal system.27 It was justice to the mother who lost her daughter. It was justice to the father 

who lost his daughter. It was justice to the people who lost their friend. Above all, it was justice 

to the girl who fought hard until her last breath. Although many people believe that the judicial 

execution should be repealed, notwithstanding that many want it to be retained.  

The criminal jurisprudence in India presumes that the accused is innocent until proved guilty 

beyond a reasonable doubt. The focus isn’t on being compassionate towards the victim and neither 

empathises with their loss. It isn’t ‘victim-centric’ but rather ‘accused-centric’.28 The accused are 

already given the benefit of the doubt. Bringing justice to the victim in such crimes is very crucial 

because the pain stays with their families for the rest of their lives. Another question that needs 

to be addressed is ‘what is the nature of ‘Justice’ enshrined in the Preamble?’. The preamble of 

the Constitution of India is based on the notions propounded by John Rawls. Every citizen of 

India is entitled to the same fundamental and civil rights. Article 38 enjoins the State to take 

responsibility for the welfare of the people and to bring a social order where 'justice - social, 

economic and political' prevails.29 Justice is when the offender gets proportionately punished. It 

is when the victim’s families get closure because the offender was rightly punished. There is no 

method to ensure that the traumatized victim is dealt with sensitivity. Most of the rape victims 

 
401211107809011906812400312412205300505902912701008202612309308308712406200004600609302408207

100206509411708900006608206407810501900402312302103008711900800201008600409008000710501201910

9021123069&EXT=pdf&INDEX=TRUE.  
26 9 JOSEPH THAM, CHRIS DURANTE AND ALBERTO GARCÍA GÓMEZ (eds.), RELIGIOUS 

PERSPECTIVES ON SOCIAL RESPONSIBILITY IN HEALTH: TOWARDS A DIALOGICAL APPROACH 181 

(Springer International Publishing, 2018). 
27 Kamaljit Kaur Sandhu, My daughter has got justice, decision empowers country’s women: Nirbhaya’s mother 

Asha Devi, INDIA TODAY, January 7, 2020, 11:20 pm IST, https://www.indiatoday.in/india/story/my-daughter-

has-got-justice-decision-empowers-country-s-women-nirbhaya-s-mother-asha-devi-1634765-2020-01-07.  
28 Ashok Kumar, Need for victim-oriented criminal justice system, THE TIMES OF INDIA, May 7, 2021, 9:19 am 

IST, https://timesofindia.indiatimes.com/blogs/voices/need-for-victim-oriented-criminal-justice-system/.  
29 Prayas Dansana, Nature Of Justice Envisaged Under Preamble To Constitution Of India, SSRN, January 2006, at 

1, 7, 

https://poseidon01.ssrn.com/delivery.php?ID=27008707000712007100707206702401402601902000404401202010

211209107708109707400408008712600210603704411205511506700112611602806403000907008606802010611

102708006701609107306603512111411010706801307001211409108100206802408909200806512302210708911

4025121087&EXT=pdf . 
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don’t even have the strength to go through the procedures of law, from getting examination to 

taking the stand in the court of law. Abolition of judicial execution is ignorance of the violation 

of the rights of the victim. It is very easy to protest against the death penalty and fight for the 

rights of the accused. However, the accused must be punished as he deserves and get what is due 

for him. This can be elucidated by an infamous quote by Benjamin Franklin- “Justice will not be 

served until those who are unaffected are as outraged as those who are”.30 

ATTEMPTS MADE TO ABOLISH THE DEATH PENALTY IN INDIA 

AND THE HYPOTHETICAL AFTERMATH OF ABOLITION 

In pre-independent India, there were numerous attempts made to abolish the death penalty. 

Congress moved a resolution to end this system during Rajguru and Bhagat Singh’s execution by 

the British Government.31 A bill was introduced in the year 1956 in Lok Sabha, to formally put an 

end to the death punishment but it was declined by the House. Then efforts were made in the Rajya 

Sabha in 1958 and 1962 to abolish was also useless and futile.32 India retained several laws 

legislated by the British Government.  The Code of Criminal Procedure and Indian Penal Code to 

date advocates for the death penalty. If the death penalty is supposedly abolished in India then the 

following could be the possible repercussions: 

SUBSEQUENT MURDERS 

In the case Rajendra Prasad v State of Uttar Pradesh33, the convict was sentenced to life 

imprisonment for committing murder. He was released from jail on Gandhi Jayanti. He took this 

opportunity and committed a murder, yet again.34 If the murderer knows that the maximum 

punishment he will be awarded is life imprisonment, he will commit again without being afraid. 

Every time an offender will be released, he will see it as a golden opportunity to kill.  

THREATS TO LIVES OF OFFICERS 

 
30 BRENDA SHORE AND CAMELIA M. FAWZY, THE INCLUSIVE MANAGEMENT STRATEGY: 

ENGINEERING CULTURE CHANGE FOR EMPLOYEES WITH DISABILITIES 47 (Emerald Publishing 

Limited, 2019).  
31 LAW COMMISSION REPORT, THE DEATH PENALTY 15 (2015), 

http://lawcommissionofindia.nic.in/reports/Report262.pdf.  
32 Vandana Tiwari, supra note 12 at 9.  
33 Rajendra Prasad v State of Uttar Pradesh 3 SCC 646 (1979). 
34 V.D. MAHAJAN, supra note 6 at 135. 
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If the death penalty is abolished then the lives of police officers, advocates, judges and many more 

that are the reason for the conviction would be under threat. The convicted would serve their 

sentence with hatred in their hearts and this grudge would only increase in the duration of 

imprisonment. There is a possibility they might pursue and murder everyone who put him behind 

bars.35 The punishment always discourages criminals and prevents future murders. 

DISPROPORTIONATE PUNISHMENT 

If the offender isn’t punished according to the brutality of the crime, then it will be a 

disproportionate punishment. For example, if a murderer robs, rapes and kills three individuals. 

The highest punishment he would be awarded is life imprisonment. If a murderer kills three people, 

he would too be sentenced to life imprisonment. The victims wouldn’t be getting justice in such 

cases.  

CREATE MORE MURDERERS 

One of the biggest drawbacks of repealing the death penalty is that it will create more murders in 

the society. The parents, relatives, or anyone related to the victim may on seeing that the convicted 

is alive will be infuriated and filled with rage. They might seek revenge from the convict. For 

instance, a prisoner, to avenge the rape of his sister, killed another inmate who was primarily 

responsible for it.36 

JUDICIAL EXECUTION AS DETERRENCE 

Many countries have abolished this form of punishment due to humanitarian grounds. As many as 

106 countries have abolished the death penalty. However, Amnesty International recorded 657 

executions in twenty countries in 2019. Across the world, beheading, lethal injection, 

electrocution, hanging and shooting as methods of the death penalty are still followed. 37 Hanging 

is the most common method used in all countries including India. In the year 2018, the USA 

 
35 LAW COMMISSION REPORT, CAPITAL PUNISHMENT 55 (1967), http://lawcommissionofindia.nic.in/1-

50/Report35Vol1and3.pdf. 
36 Press Trust India, Tihar inmate kills man who was in jail for rape of his sister, INDIA TODAY, June 30, 2020 23:18 

IST, https://www.indiatoday.in/crime/story/delhi-tihar-jail-prisoner-kills-inmate-who-raped-his-sister-1695656-

2020-06-30. 
37 Death penalty in 2019: Facts and figures, AMNESTY INTERNATIONAL, 21 April 2020, 01:01 UTC, 

https://www.amnesty.org/en/latest/news/2020/04/death-penalty-in-2019-facts-and-figures/. 
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electrocuted one offender and Saudi Arabia beheaded one as well.38 Abolitionists argue that ‘all 

methods’ of the death penalty are inhumane. This is absolutely a false notion. The methods of the 

death penalty categorises the death penalty into Category A (just punishment) or Category B 

(barbaric treatment). The most common method used across the world is ‘hanging’.39 It instantly 

results in the death of the person. It is comparatively (when compared to burning at stake, 

electrocution etc.) painless and not brutal. Infact, hanging is considered the “most humane and not 

cruel”.40 If the methods of burning alive, crucifixion, crushing etc are used, it will be fair to say 

that the death penalty is inhumane. In India, executions are majorly done through hanging. 

Different countries use different methods. Repealing the provisions of the death penalty isn’t the 

right thing to do, but rather countries should stick to hanging.  

The 35th Law Commission Report, 1976 recommended retention of judicial execution.41 Each 

individual wants to live in peace. This peace will be attained when the society is protected and 

secure. Judicial Execution ensures this security.42 For instance; if there is no punishment for 

robbing a bank, everyone from rich to poor will be highly motivated to rob. Now, if there is law 

and order in place which punishes the offender with two years. Half of the potential will drop their 

plans. There would still be people who commit the crime because the punishment isn’t 

proportionate to the crime. On the other hand, if the punishment for robbery is ten years. There 

would be only the handful of people willing to commit robbery. This punishment of ten years has 

successfully served as deterrence. The ones who would still rob are the hardened criminals. They 

can’t be socially reformed or deterred. If capital punishment is abandoned there are chances of 

augmentation in grave offences. It is a potent arm to deal with all the potential criminals.  

Most people refrain from committing an offense because they feel obligated to behave in 

accordance with the lawful norms. When the punishment is lesser than the advantages, this 

deterrence vanishes, for example, parking tickets or speeding tickets.43  Even though statistical 

 
38AMNESTY INTERNATIONAL GLOBAL REPORT, DEATH SENTENCES AND EXECUTIONS 10 (2018) 

https://www.amnesty.org/download/Documents/ACT5098702019ENGLISH.PDF.  
39  Ehab Zahriyeh, Execution methods around the world, ALJAZEERA AMERICA, April 30, 2014, 1:01 pm ET, 

http://america.aljazeera.com/articles/2014/4/30/execution-methods.html.  
40 Deena Dayal etc. v Union of India & others, 1983 AIR 1155 (India).  
41 Dr. Sunaina, A Critique on 262nd report of the Law Commission of India, 2 IJLLJS 68, 70 http://ijlljs.in/wp-

content/uploads/2015/12/Article_Dr-Sunaina.pdf. 
42 LAW COMMISSION REPORT, Supra note 34 at 54. 
43 Ernest Van Den Hagg, On Deterrence and the Death Penalty, 60 J. CRIM. L. CRIMINOLOGY & POLICE SCI. 

141, 144, https://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?article=5580&context=jclc. 

http://america.aljazeera.com/profiles/z/ehab-zahriyeh.html
http://america.aljazeera.com/articles/2014/4/30/execution-methods.html
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demonstrations are not conclusive, and perhaps cannot be, capital punishment is likely to deter 

more than other punishments because people fear death more than anything else.44 The 35th Law 

commission report observed that retribution should not be comprehended as an “eye for an eye”, 

but rather in a refined form as public denunciation of crime. It also stated that there are hardened 

criminals who are “cruel and wicked” and seldom be reformed.45 

COUNTERING THE FALLACIES OF DEATH PENALTY 

 Firstly, the notion that the death penalty is judge-centric is a sheer fallacy. The law in itself 

demands reasons and rationale for every decision taken by the judge. The judge is mandated by 

the Code of Criminal Procedure under section 367(5) to record reasons when they sentence an 

offender the death penalty.46 However, in the year 1955, the Parliament repealed section 367(5). 

In 1973 the Code of Criminal Procedure was re-enacted47 and presently the section 354(3)48 

mandates recording special reasons.49 Judicial execution is ‘principled sentencing’ and not judge-

centric. The claim that judicial executions are judge-centric is shallow-brained and ludicrous. If 

one goes by that logic, all the sentences passed in the court of law can be labelled as judge-centric. 

Many judges buttressed that they believe in the death penalty. They believe that the problem lies 

in the criminal justice system and number of execution isn’t shooting up in India.50 There are a 

handful of executions each year, while in other years there are not any cases at all.  

Secondly, the dissenters of the death penalty have objected that the fabrication of evidence might 

lead to the death of innocent. It will be irreversible. If due to fabrication of evidence an innocent 

has served life imprisonment. His time served is ‘also’ irreversible. For any offence, the evidence 

can be fabricated. The solution to this dilemma isn’t to abrogate the provisions of the law and do 

away with capital punishment. In India, muscle power and money power can change tables in all 

 
44 HUGO ADAM BEDAU, THE DEATH PENALTY IN AMERICA: CURRENT CONTROVERSIES, 450 (1997). 
45 Soibam Rocky Singh, Getting the hang of death penalty, THE HINDU, March 17, 2020 01:31 IST, 

https://www.thehindu.com/news/cities/Delhi/getting-the-hang-of-death-penalty/article31086083.ece  
46 The Code of Criminal Procedure, §367 (1973). 
47 LAW COMMISSION REPORT, supra note 30 at 17.  
48 The Code of Criminal Procedure, §354(3) (1973) states that when the conviction is for an offence punishable with 

death or, in the alternative, with imprisonment for life or imprisonment for a term of years, the judgment shall state 

the reasons for the sentence awarded, and, in the case of sentence of death, the special reasons for such sentence. 
49 Soibam Rocky Singh, supra note 44.  
50 Jahnavi Sen, Most former SC Judges believe in Death Penalty, but don't have faith in Criminal Justice System: 

Report, THE WIRE, December 08, 2017, https://thewire.in/law/former-supreme-court-judges-death-penalty-

criminal-justice-system . 
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criminal cases. For example, Vikas Dubey was a well-known gangster who killed many prominent 

people and officers yet got bail.51 He recently died in an encounter by the police. The powerful 

people intimidate witnesses, tamper with evidence, bribe the police officers and the accused has 

no way to escape such tainted evidence. The imperative questions here are ‘why the punishment 

should be repealed when the investigation and evidence are tainted? What can be done about it?’ 

The answer to this question lies in an analogy. If the invigilator finds that the students are cheating 

and using unfair means in exams they can take possession of the answer sheets. They don’t allow 

the student to proceed further and disqualify that student from giving the exam. A disciplinary 

committee is set up to look into such matters. The whole examination isn’t declared null and void. 

If there is tarnished evidence then the person behind the curtain needs to be caught, i.e. corrupt 

officers. The demand to abolish the death penalty is like asking to declare the exam null and void 

where two-three people were caught cheating. The identification of the root cause is highly 

misconstrued.  

Thirdly, it is contended that judicial execution has a possibility of error. Nothing can be more 

catastrophic than an error in judgment that led to an innocent’s death. Judges are not machines or 

intellectual giants. They are human beings who respond to conditions around them and make 

decisions that have a significant impact on the lives of other people. There would always a 

possibility of error when they are sentencing a person.52 The death penalty is the highest 

punishment that one can be sentenced to. For instance, anyone who commits murder shall be 

punished with imprisonment for life or death as per section 302 of the Indian Penal Code.53 

Following the rule of law, every person who commits murder should be awarded either of the 

punishment. Nevertheless, most of them are awarded life imprisonment because apparently, it is 

an alternative punishment to the death penalty. Over the years, all the dissenters of the death 

penalty and antagonists have demanded to inter-change the death penalty with life imprisonment. 

Essentially, judges first will consider mitigating and aggravating factors. Most of them 

 
51 Piyush Rai, UP: Vikas Dubey once killed a ‘minister’ inside thana, THE TIMES OF INDIA, July 04, 2020, 09:00 

IST, https://timesofindia.indiatimes.com/city/meerut/up-vikas-dubey-once-killed-a-minister-inside-

thana/articleshow/76780225.cms.  

52 Carolyn Hoyle & Saul Lehrfreund, Contradictions in Judicial Support for Capital Punishment in India and 

Bangladesh: Utilitarian Rationales, ASIAN J CRIMINOL 141, 146 (2019), file:///C:/Users/hp/Downloads/Hoyle-

Lehrfreund2020_Article_ContradictionsInJudicialSuppor.pdf . 
53 The Indian Penal Code, § 302 (1860).  
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categorically slip into ‘life imprisonment’ as punishment. It is very unconventional to get capital 

punishment. According to Amnesty International, the trial courts in India delivered a total of 102 

death sentences and out of which none of them was executed.54 In reality, the sentenced offender 

is rarely executed. If the convicted person isn’t executed then the problem of the possibility of 

error and irreversibility both are axiomatically cured. 

Fourthly, it is often argued that the death penalty is an infringement of basic human rights. It 

violates the right to life which is enshrined and guaranteed in the Indian constitution.55 It states no 

person can be deprived of their life56 except according to the procedure established by law. The 

Indian Constitution doesn’t expressly hold the death penalty unconstitutional. The right to life isn’t 

an absolute right as the State can impose restrictions in accordance with law. The provision of 

‘capital punishment’ is in itself reflected in the ‘law’. Thus, the judicial execution is constitutional, 

just, fair and a ‘procedure established by law’. If the death penalty is a violation of the right to life, 

then by that logic, imprisonment is a violation of the right of liberty. It means convicted offenders 

shouldn’t be imprisoned and should be let free.  

Fifthly, the abolitionists assert that capital punishment is arbitrary and discriminatory. This will be 

against International standards as well.  Each criminal and every crime is different. There is no 

straitjacket formula as to when the death penalty has to be pronounced. In India, criminal 

jurisprudence seeks it in the ‘rarest of rare’ case. The first case to ever question the constitutionality 

of the death penalty was Jagmohan v State of Uttar Pradesh.57 It was unanimously held by a five 

judge’s bench that the death penalty is constitutionally valid. Judicial execution doesn’t infringe 

article 21 and 14. The Supreme Court further held that procedure is established by law and hence, 

the penalty is justified and fair. The Bacchan Singh v State of Punjab58 by 4:1 held that the death 

penalty can be ‘only’ in ‘rarest of the rare’ case and recording special reasons.59 Justice P.N. 

 
54 Indo Asian News Service, Indian courts gave 109 death sentences in 2017 but none executed: Amnesty, 

HINDUSTAN TIMES, Apr 13, 2018, 10:30 IST, https://www.hindustantimes.com/india-news/indian-courts-gave-

109-death-sentences-in-2017-but-none-executed-amnesty/story-tAKUe6vCOmOGUNQVZFG10O.html . 
55 THE CONST. OF INDIA, art 21.  
56 Abhinav Narayan, Capital Punishment: A comparative study, 2 AIJJS 77, 79 (2018), 

https://amity.edu/UserFiles/aibs/3fc0Article-XII%20(Page%2088-92).pdf. 
57 M. Swathi & K.Roja, A Critical Study on Capital Punishment in India, 120 IJPAM 911, 914 (2018), 

https://acadpubl.eu/hub/2018-120-5/1/98.pdf. 
58 Bachan Singh v. State of Punjab, CRILJ 32 (1982). 
59 Akanksha Madaan, Capital Punishment On Rarest Of Rare Case: Is It Just And Fair?, 1 ALRRJ 4, 27(2014), 

http://docs.manupatra.in/newsline/articles/upload/dfa397d3-b539-419d-a79b-28d367cfee09.pdf. 
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Bhagwati was the dissenting judge in this case. The principle of rarest of rare case will terminate 

and remove even the marginal impact of arbitrariness that was claimed by the abolitionists. The 

death penalty cannot be given arbitrarily because it is given in exceptional cases only. It is awarded 

by keeping in mind the social defence, public order and also the public interest.60 The death 

sentence was held as an exception in this case and life imprisonment as a rule.61 It emphasised that 

when the court is inclined to award the death penalty with all other alternative options being 

unquestionably foreclosed, strict compliance shall be made of the pre-sentence hearing and special 

reasons.62 Moreover, in Machhi Singh v State of Punjab63 the court listed out five categories for 

the death penalty. These five categories are the manner of execution of the murder, the anti-social 

or socially abhorrent nature of the crime the motive for commission of the murder, the personality 

of the victim of murder and the magnitude of the crime.64 These can be considered as broad 

guidelines which help in steering judges in the right direction. Thus, there is neither arbitrariness 

nor infringement of article 14, which condemns arbitrariness. 

Sixthly, the antagonists of the death penalty argue that the provision of death penalty is in itself 

contrary. Law is legitimizing the very demeanor that the law seeks to repress; killing.65 However, 

for this, the rationale behind capital punishment needs to be comprehended. For example, the 

punishment prescribed by the Indian Penal Code for theft is three years.66 This punishment differs 

from theft in dwelling house wherein the punishment can extend up to seven years.67 Every crime 

and its punishment are different. There is an obvious rationale behind it of ‘proportionality’. The 

punishment for murder and theft cannot be the same. The damage and suffering are asymmetrical. 

The former results in loss of life and the latter in loss of property. The loss of life cannot be restored 

 
60 Ganesh Ji, Capital punishment in modern era in refrence to Indian context , 3 IJAR 

1364, 1366 (2018),  file:///C:/Users/hp/Downloads/3-2-355-980%20(2).pdf.  
61Ibid.  
62 Mr. Justice S.B. Sinra, To kill or not to kill: The Unending Conundrum, 24 NLSIR 1, 11(2012), 

http://docs.manupatra.in/newsline/articles/Upload/627A4CD3-FE12-46A0-87AB-7F6BC48E5AC8.pdf. 
63 Machhi Singh v State of Punjab , 3 SCC 470 (1983).  
64 V. Venkatesan, Uncertain principles, FRONTLINE, January 25, 2013, https://frontline.thehindu.com/social-

issues/general-issues/uncertain-principles/article4275913.ece . 
65 Roger Hood, supra note 1. 
66 The Code of Criminal Procedure, §379 (1973) implies that whoever commits theft shall be punished with 

imprisonment of either description for a term which may extend to three years, or with fine, or with both.  
67 The Code of Criminal Procedure, §380 (1973) expressly mentions that whoever commits theft in any building, tent 

or vessel, which building, tent or vessel is used as a human dwelling, or used for the custody of property, shall be 

punished with imprisonment of either description for a term which may extend to seven years, and shall also be liable 

to fine. 



INDIAN JOURNAL OF SOCIO-LEGAL AND CONTEMPORARY AFFAIRS       VOL. II ISSUE I 

 14 

which makes capital punishment corresponding to the nature of the crime. There is no better 

example than ‘Nirbhaya case’ that shook the conscience and is considered unfathomable. The 

culprits didn’t just rape and murder her. They did brutal and cruel acts which no rational man can 

do. Justice A.K. Ganguly has stated the fact that it is ‘legal’. Justice Arijit Pasayat opined that 

when a man rapes a child he should be punished with nothing less than a death sentence.68 

Sometimes, brutal offenders need to be disabled from committing a crime again simultaneously. 

There is a need to deter potential criminals from committing grave offences. Capital punishment 

becomes the only viable option to deal with offenders for whom the risk of imprisonment is not a 

sufficient constrain.  

CONCLUSION AND SUGGESTION 

The debate over judicial execution is as old as the punishment per se. The methods of the death 

penalty have witnessed a paradigm shift. The capital punishment jurisprudence started with petty 

offences, then got restricted to grave offences; presently in India has restrained itself to ‘rarest of 

rare’ case. If the laws aren’t stringent, then the criminals won’t be discouraged because they will 

find a loophole in the laws to escape. Law should be seen from the eyes of a bad man. This ‘Bad 

Man Theory’ was propounded by Justice Oliver Wendell Holmes. What law is and how it 

‘actually’ punishes can be visualized by a criminal before they commit a crime. Offenders know 

when they commit a crime with four years of punishment they might get released earlier on the 

basis of good behavior in two years. Most of the convicts get released on parole even when they 

are punished with life imprisonment. For example, Manu Sharma, who murdered Jessica Lal, was 

released for ‘satisfactory jail conduct’. Thus, it is crucial to have a fear of the death penalty intact 

in the criminal minds. The death penalty also deters a person from committing more crimes and 

curbs potential criminals. It is manifest because many countries have re-introduced the death 

penalty like Philippines, Nepal etc. Re-introduction means the world still needs such punishments 

to deter criminals.  

The present death penalty jurisprudence in India is quintessential for other countries. It isn’t given 

at the whims and fancies of a judge. It isn’t arbitrary or judges centric. It is awarded only in 

exceptional cases, and the majority of them aren’t even executed.  Executions of such criminals 

 
68Justice S.B. Sinha, supra note 61 at 7. 
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should be only done when there is a ‘necessity’. Apart from this, the Constitution of India bestows 

the power of pardon to the President of India. Juveniles in India can’t get the death penalty. They 

are given a chance to reform and become better humans. There are a lot of levels that the offender 

goes through before being executed to make sure no innocent dies. Over the years many people 

have protested against it for being barbaric. To counter such a problem, countries shouldn’t 

abolish the death penalty. They should rather switch the method of punishment into something 

more painless and swift, i.e. hanging. Instant death is also comparatively less cruel than life 

imprisonment. The other countries should stop cruel methods of execution because the aim isn’t 

to torture the offender but to deter and prevent him/others. Judicial execution must continue to 

exist because it is indispensable for co-existence.  


