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ABSTRACT 

In the ever-increasing globalization of the world economy, there exists a realistic 

probability of disputes arising between parties from international investment transactions. 

The existence of such disputes calls for an effective method of international, or preferably 

a-national, dispute resolution to ensure the continued expansion of international business 

transactions. The aim of this article is to come up with a structure of the laws related to an 

investor-state dispute with a major focus on International Arbitration. The author has also 

discussed the awards passed by the arbitral tribunals that have led to the growth of 

standards in investment arbitration laws.  

INTRODUCTION 

Arbitration is one of the most common and crucial alternative dispute mechanisms in modern 

times. Settlement through arbitration is the most feasible among all other dispute resolution 

methods such as litigation that involves a lot of time and money. Also, if the dispute is of 

international nature, it is dubious for the parties to abide by the specific laws and regulations of a 

particular nation 

 
1 Harshit Bhimraika is an undergraduate law student from Rajiv Gandhi National University of Law, Patiala. (NLU, 

Patiala). Email: harshitbhimrajka@rgnul.ac.in.  
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Arbitration is mostly used by parties where a dispute is related to a commercial contract with an 

international element. Due to modernization, disputes related to investment are swelling at the 

international level. There are many forums and conventions such as the International Center for 

the Settlement of Investment Disputes (hereinafter ICSID), the United Nations Commission on 

International Trade Law (hereinafter UNCITRAL), etc. that allow settling investment disputes 

between states and nationals of other states.     

The author has tried to furnish a framework of the rise of arbitration as a tremendous and favored 

dispute settlement mechanism through this article.  

INTERNATIONAL ARBITRATION 

This mode of alternate dispute resolution allows parties from distinct backgrounds to solve their 

disputes by choosing their own law (i.e. procedural rules), place, and time and the nature of the 

same is also binding upon the parties. The arbitration process comprises various elements such as 

an arbitration agreement or clause, arbitral seat and venue, appointment of arbitrators, award 

rendering, and enforcement of awards.2 

The arbitration process is less formal than that of litigation though the judgment or the award 

passed in arbitration is binding upon the parties and can also be enforced in a court of law. 

ROLE OF INTERNATIONAL CENTRE FOR THE SETTLEMENT OF 

INVESTMENT DISPUTES 

The ICSID is an ad hoc international arbitration tribunal that was set up in 1966 and is funded by 

the World Bank Group. It is an institution that helps foreign investors to redress against the 

breaches done by the states in the contract between them.  

ICSID is not that institution that conducts the arbitration proceedings but it administers and 

supports the other institutions or tribunals (ICC, PCA, LCIA, etc.). A dispute between a contracting 

state and an investor can be processed according to the ICSID Convention or as per what the party 

prefers. If a dispute arises between a non-ICSID member State and an investor, then the 

proceedings can be processed in accordance with the ICSID Additional Facility Rules. The 

 
2 Madhu Swta & Kanika Tandon, India: Investment Arbitration – The Asignation and its way ahead in India, Mondaq, 

(Aug. 2018), https://www.mondaq.com/advicecentre/content/3742/Investment-Arbitration-The-Assignation-its-

Way-Ahead-in-India.  
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contracting states that have ratified the ICSID Convention are bound to recognize the ICSID 

Arbitral Awards. The ICSID was established and designed in a way that it cannot be reviewed by 

any local court which theoretically makes it more enforceable. 

To foster international investments and to give a neutral centre for investment dispute resolution 

at the global level,3 ICSID’s main and most pertinent role is to arbitrate investment disputes, 

particularly among private individuals and public organizations. It protects foreign investors by 

virtue of international law and also allows them to directly sue the signatory states of the ICSID 

Convention when contracts are violated. In this manner, ICSID awards foreign investors the 

security and insurances expected to unhesitatingly put resources into different states, and thus 

promote trust among investors and host states.4 ICSID has seen a huge development in the last few 

years on the grounds that investment arbitration is currently the major alternate dispute resolution 

mechanism utilized in a huge number of investment treaties and agreements.5 ICSID took care of 

roughly one case yearly when it started. However, it has regulated 258 cases in the year 2017 

alone. As the pioneer in investor-state dispute settlements, ICSID has directed over 70% of all 

international investment proceedings to date.6  

One justification for the surge in these arbitrations is ICSID's extended membership (Article 

25(1) of the ICSID Convention extends the jurisdiction of ICSID to any legal dispute arising 

directly out of an investment between a Member State or a constituent subdivision or agency 

designated by that State, and a national of another Member State). Earlier, ICSID experienced 

restricted support by Arab nations and no interest among Latin American nations. This has 

definitely changed as more nations have seen how an efficient, organized strategy for dispute 

resolution can foster investment and economic development at the international level.7  

 
3 David R. Sedlak, ICSID's Resurgence in International Investment Arbitration: Can the Momentum Hold, 23 PENN 

ST. INT'L L. REV. 147 (2004), https://elibrary.law.psu.edu/psilr/vol23/iss1/7/.  
4 Ibid. 
5 Karl-heinz Bockstiegel, Commercial and Investment Arbitration: How Different are they Today?, Journal of the 

London Court of International Arbitration 28, no. 4 (2012), http://www.arbitration-

icca.org/media/4/20743713842706/media113644853030910bckstiegel_lalive_lecture_offprint.pdf.  
6 ICSID, 2017 ICSID Annual Report (Washington, D.C.: ICSID, 2017). 
7 Alex Grabowski, The Definition of Investment under the ICSID Convention: A Defense of Salini, Chicago Journal 

of International Law 15, no. 1 (2014), https://chicagounbound.uchicago.edu/cjil/vol15/iss1/13/.  

https://elibrary.law.psu.edu/psilr/vol23/iss1/7/
http://www.arbitration-icca.org/media/4/20743713842706/media113644853030910bckstiegel_lalive_lecture_offprint.pdf
http://www.arbitration-icca.org/media/4/20743713842706/media113644853030910bckstiegel_lalive_lecture_offprint.pdf
https://chicagounbound.uchicago.edu/cjil/vol15/iss1/13/
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At the end of 2017, ICSID had 161 signatories, 153 of which were the Contracting States.8 

Moreover, there has been a huge ascent in the number of Bilateral Investment Treaties (hereinafter 

referred to as BITs) and an expanded readiness to invest in developing countries. BITs award 

foreign investors a progression of substantive rights and redressal for addressing the infringement 

of those rights, which serves to advance a stable investment environment.9  

References to ICSID arbitration in BITs that are proposed to promote and ensure investments are 

growing.10 The presence of both the ICSID and BITs has invigorated worldwide rates of foreign 

investment.11 ICSID has become the chief international investment arbitration forum in the globe 

and is considered a leader in international investment law. Arbitration has evolved from a minor 

part of international commerce to a huge field that numerous nations are embracing.  

International Investment Law is mostly viewed as an epitome of a success story. However, ICSID 

arbitration is not an ideal framework. It is frequently scrutinized and criticized by specialists and 

researchers for its authenticity shortfalls, which means an absence of democratic principles.12 The 

significant issues that are presently faced by international investment law consist of irregularities 

in the meaning of investment, biasness of arbitration, and also the interest of public and private 

individuals and entities. 

CONCEPTUAL FRAMEWORK OF INVESTMENT LAW 

Foreign Investment Law 

Foreign Investment law directs foreign investment arbitration between a state and the investor of 

a different state. It helps foreign investors by boosting their confidence for investing in different 

 
8 ICSID, 2017 ICSID Annual Report, 13. 
9 Susan D. Franck, The Legitimacy Crisis In Investment Treaty Arbitration: Privatizing Public International Law 

Through Inconsistent Decisions, Fordham Law Review 73, no. 4 (2005): 1527, 

https://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=4062&context=flr&httpsredir=1&referer.  
10 David R. Sedlak, ICSID's Resurgence in International Investment Arbitration: Can the Momentum Hold, 23 PENN 

ST. INT'L L. REV. 147 (2004), https://elibrary.law.psu.edu/psilr/vol23/iss1/7/.  
11 Andreas F. Lowenfeld, The ICSID Convention: Origins And Transformation,The American Journal of International 

Law, Vol. 109, No.1 pp. 58-67, (January 2015), https://www.jstor.org/stable/10.5305/amerjintelaw.109.1.0058.   

 
12 Dominik Horodyski, Democratic Deficit Of Investment arbitration In The View Of Rules On Transparency And 

Mauritius Convention On Transparency, US China Law Review, (Feb. 2005), 

https://www.researchgate.net/publication/297604607_DEMOCRATIC_DEFICIT_OF_INVESTMENT_ARBITRA

TION_IN_THE_VIEW_OF_RULES_ON_TRANSPARENCY_AND_MAURITIUS_CONVENTION_ON_TRAN

SPARENCY.  

https://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=4062&context=flr&httpsredir=1&referer
https://elibrary.law.psu.edu/psilr/vol23/iss1/7/
https://www.jstor.org/stable/10.5305/amerjintelaw.109.1.0058
https://www.researchgate.net/publication/297604607_DEMOCRATIC_DEFICIT_OF_INVESTMENT_ARBITRATION_IN_THE_VIEW_OF_RULES_ON_TRANSPARENCY_AND_MAURITIUS_CONVENTION_ON_TRANSPARENCY
https://www.researchgate.net/publication/297604607_DEMOCRATIC_DEFICIT_OF_INVESTMENT_ARBITRATION_IN_THE_VIEW_OF_RULES_ON_TRANSPARENCY_AND_MAURITIUS_CONVENTION_ON_TRANSPARENCY
https://www.researchgate.net/publication/297604607_DEMOCRATIC_DEFICIT_OF_INVESTMENT_ARBITRATION_IN_THE_VIEW_OF_RULES_ON_TRANSPARENCY_AND_MAURITIUS_CONVENTION_ON_TRANSPARENCY
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nations as it ensures redress against any defaulting party in the contract. Foreign investment law 

has its roots in international law, making it more trustable and binding on the states as it becomes 

a system that relies on globally acceptable public standards.  

Nowadays, most of the proceedings of investment arbitration occur on the basis of BITs (Bilateral 

Investment Treaties). BIT is basically an agreement between two countries that constitutes terms 

and conditions of private investment by a foreign investor in another nation. As per a report, there 

are approximately 2500 BITs currently in force.13   

Indian Investment Law Framework 

After the LPG Policy of 1991, the need for an Investment Law arose as India opened the door for 

MNC’s and foreign investors. This led to the drafting of the first model of a Bilateral Investment 

Treaty and was signed by England, followed by different countries. Since 1994, India has signed 

BITs with more than 75 nations, out of which around 66 are in force.14 India has a fully-fledged 

law in this regard i.e. the Arbitration and Conciliation Act, 199615
 but its journey hasn’t been easy, 

one of the factors was not being a member of ICSID.  

An award in the case of White Industries v. Coal India16 was the beginning of India’s bumpy 

journey with investor-state dispute settlement. A dispute arose between White Ind. and Coal India 

as the company alleged India of violating the ‘fair and equitable treatment and registered the 

dispute at the ICC (International Chamber of Commerce). There was a contract between the parties 

to supply the materials for the construction of a new coal mine at Piparwar, Jharkhand. The tribunal 

passed an award in favor of White Ind. and asked India to pay a compensation of around 4.07 

million Australian dollars. India then enforced the award at Calcutta HC and the court set aside 

the award passed by the Tribunal. Subsequently, the company appealed at the Apex Court but no 

decision was passed and it continued to remain pending. In 2010, White Ind. registered another 

arbitration against India on the grounds of “denial of justice” under UNCITRAL Arbitration 

 
13 Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law, Oxford, 2008, p. 2, 

https://global.oup.com/academic/product/principles-of-international-investment-law-9780199651801.  
14 Prateek Bagaria and Vyapak Desai, Bilateral Investment Treaties and India, Nishith Desai Associates, 

http://www.nishithdesai.com/fileadmin/user_upload/pdfs/Bilateral_Investment_Treaties_and_India.pdf.  
15 Arbitration and Conciliation Act, 1996, Act 26 of 1996, Act of Parliament. 
16White Industries v India, IIC 529 (2011) https://www.iisd.org/itn/2012/04/13/the-white-industries-arbitration-

implications-for-indias-investment-treaty-program/   

https://global.oup.com/academic/product/principles-of-international-investment-law-9780199651801
http://www.nishithdesai.com/fileadmin/user_upload/pdfs/Bilateral_Investment_Treaties_and_India.pdf
https://www.iisd.org/itn/2012/04/13/the-white-industries-arbitration-implications-for-indias-investment-treaty-program/
https://www.iisd.org/itn/2012/04/13/the-white-industries-arbitration-implications-for-indias-investment-treaty-program/
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Rules.17 Finally, the tribunal passed an award in favor of White Industries, and India was held 

liable only for “denial of justice” as it was against the clauses mentioned under the Australia-India 

BIT. 

By the virtue of this and other similar cases, India realized the loopholes in the existing BIT model 

which was vaguely drafted. 

The award hit India hard as it was an unexpected one. After this landmark decision, many disputes 

related to taxation, regulation, injustice swell up against India that made India realize the need for 

change in its model. In 2015 India came up with a new draft namely the 2015 Draft BIT that 

scraped off the BIT Model of 2003. India accepted that the new model is prepared to prevent the 

outcomes like the White Industries case.  

A quick perusal of the Indian BIT Model uncovers a more State-supportive stance, with power 

being given to the State's legal policy objectives. Be that as it may, the absence of an adequate 

degree of protection might be tricky for foreign investors, who will begin looking for other, more 

investor-friendly nations to set up their tasks. India's significant challenge is to recapture the 

confidence and morale of foreign investors around the world. A prolonged legislative effort can 

cure this and guarantee that India is still an excellent option for investors to invest their money. 

DEVELOPMENTS IN INTERNATIONAL INVESTMENT ARBITRATION 

There still exists extensive room for the improvement of the arbitration system as a significant 

resolution mechanism in investment disputes. For future arbitration models, the International 

Institute for Sustainable Development (hereinafter IISD) has provided the following five essential 

principles: transparency, legitimacy, impartiality, independence, and accountability.18 It is 

observed that “the time has come to change or switch to transparent, independent, and adjudicative 

tribunals or other bodies, where arbitrators’ autonomy, independence, and unprejudiced nature is 

safe and secured; a cap on legal expenses; the acquaintance of extreme guidelines with guard 

against irreconcilable situations; and more transparency in regards with government lobbying and 

 
17 UNCITRAL Arbitration Rules, UN Doc A/31/98, 31st Session Supp No 17. 
18 Howard Mann, Aaron Cosbey, Luke Peterson, and Konrad Von Moltke, Comments on ICSID Discussion Paper: 

Possible Improvements of the Framework for ICSID Arbitration (Winnipeg, Canada: IISD, December 2004), 

https://www.iisd.org/system/files/publications/investment_icsid_response.pdf.   

https://www.iisd.org/system/files/publications/investment_icsid_response.pdf
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intervention.”19 Given the developing interest for a transparent arbitration process, a current 

notification by the IISD recommended that third-party participation (amicus curiae) might be a 

productive solution for promoting authenticity and transparency in international investment 

arbitration.20  

In the process of arbitration of international investment disputes, nowadays, arbitrators have 

become more willing to include a third-party participant, for instance, a non-governmental 

organization. According to the arbitrators, it promotes both public participation and transparency 

in the process. Certain analysts accept that the successful utilization of amicus curiae entries could 

fuse ignored viewpoints into the process of arbitration and fill the hole between private procedures 

and public substances.21 However, different researchers bring up that third-party participation is a 

two-sided deal that requires careful evaluation. There might be unpredictable ramifications for 

third-party interests, so the outcomes of their association and the type of their investment should 

be deliberately thought to be in the future.  

Other arrangements identify with the actual referees. Some legal researchers accept that changing 

the process of appointment of arbitrators may strengthen and reinforce the authenticity in the 

arbitration process and consequently limit likely inclination. An extreme change to the method 

isn't feasible as it would "subvert the very core of arbitration framework and erode the support of 

parties for arbitration in any case," and the appointment of arbitrators by parties is one of the basic 

features of an International Investment Arbitration.22  

Many researchers believe that widening the pool of qualified arbitrators and broadening the 

diversity will be useful in complicated public cases. This methodology would likewise prevent 

 
19 Soumik Chakraborty, Challenging the Investment Arbitration Industry, Academia.edu 

http://www.academia.edu/4060807/CHALLENGING_THE_INVESTMENT_ARBITRATION_INDUSTRY_A_Pre

sentation_by_Soumik_Chakraborty.  
20 Mann, Cosbey, Peterson, & Von Moltke, Comments on ICSID Discussion, IISD, (Dec. 14, 2004), 

https://www.iisd.org/publications/comments-icsid-discussion-paper-possible-improvements-framework-icsid-

arbitration.  
21 Tomoko Ishikawa, Third party participation in investment treaty arbitration,” International & Comparative Law 

Quarterly 59, no. 2 (2010): 373-412, https://www.cambridge.org/core/journals/international-and-comparative-law-

quarterly/article/third-party-participation-in-investment-treaty-

arbitration/ED69632CB8CF965E9BA54A1DA7A95A46.  
22 Giorgetti, Who Decides Who Decides in International Investment Arbitration?, Penn Law: Legal Scholarship 
Repository, 2014, Vol. 35 https://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=1863&context=jil.  

http://www.academia.edu/4060807/CHALLENGING_THE_INVESTMENT_ARBITRATION_INDUSTRY_A_Presentation_by_Soumik_Chakraborty
http://www.academia.edu/4060807/CHALLENGING_THE_INVESTMENT_ARBITRATION_INDUSTRY_A_Presentation_by_Soumik_Chakraborty
https://www.iisd.org/publications/comments-icsid-discussion-paper-possible-improvements-framework-icsid-arbitration
https://www.iisd.org/publications/comments-icsid-discussion-paper-possible-improvements-framework-icsid-arbitration
https://www.cambridge.org/core/journals/international-and-comparative-law-quarterly/article/third-party-participation-in-investment-treaty-arbitration/ED69632CB8CF965E9BA54A1DA7A95A46
https://www.cambridge.org/core/journals/international-and-comparative-law-quarterly/article/third-party-participation-in-investment-treaty-arbitration/ED69632CB8CF965E9BA54A1DA7A95A46
https://www.cambridge.org/core/journals/international-and-comparative-law-quarterly/article/third-party-participation-in-investment-treaty-arbitration/ED69632CB8CF965E9BA54A1DA7A95A46
https://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=1863&context=jil
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groups of arbitrators from ruling the field.23 Allowing arbitrators from more nations with various 

formative situations will allow for an impartial, de-politicized process of adjudication. The 

authorities can also focus on the benefits of cases without being liable to outside pressures 

identified with their national developmental affinities.  

Arbitrator morals have progressively become a significant subject, with Venezuela and investors 

like BSG Resources Ltd. ceaselessly recording preclusion demands against arbitrators in 2017.24 

Clearly, we need a structure to address the moral conduct of experts engaged with ICSID 

proceedings. Finally, researchers have proposed that arbitrators need to have greater adaptability 

when passing judgment on cases to stay away from a win big or bust way to deal with the obligation 

in regards to the compromise of contending interests.  

This is especially valid for cases including basic changes in a situation, for example, a financial 

crisis. Such a methodology would permit arbitrators to be flexible and consider both international 

and domestic areas to accomplish a balance between public and private rights. Others have 

required the foundation of new courts and organizations. The European Commission proposed the 

foundation of a permanent Investment Court System (ICS) that would differ from the current 

investor-state dispute settlement framework in two ways: 

• the nomination of judges and individuals, and  

• In the utilization of an Appellate Tribunal.25 

There can be no single response for precisely what the following stages in international investment 

law and arbitration ought to be, yet there are numerous expected bearings and conceivable 

outcomes to investigate. Change and transformation are significant cycles in current law, a 

situation which remains constant for international investment arbitration too. There is as yet far to 

go to accomplish a reasonable and viable international arbitration. The advancement of this 

convincing, powerful field will proceed close by the progressing spread of globalization and 

development at the international level. 

 
23 Ibid.  
24 Caroline Simson: International Arbitration Trends To Watch In 2017, 2 January 2017, 

https://www.law360.com/articles/875024/3-international-arbitration-trends-to-watchin-2017.  
25 Yoo Hee Jin, Enforcement of Awards Rendered under the Investment Court System (ICS) proposed by 

the EU, ASIANSIL The 6th Biennial Conference 2017.  

https://www.law360.com/articles/875024/3-international-arbitration-trends-to-watchin-2017


INVESTOR-STATE DISPUTE SETTLEMENT PROVISIONS VIZ. A VIZ. INTERNATIONAL 

ARBITRATION 

 

 
 

9 

CONCLUSION 

In a world wherein anybody can approach any sort of data or interface with any aspect of the world 

by not many snaps, International Arbitration law has made some amazing progress from its 

commencement and is proceeding to develop as time passes. The essential worth of arbitration lies 

in its logical characteristics giving fundamental procedural access and fairness to adjudicatory 

frameworks. The ICSID Convention emerged out of the worldwide requirement for an independent 

adjudicatory framework and has ascended to be a standard road for international investment 

dispute resolution. Considering the huge number of BITs other international deals that now refer 

to ICSID Convention as their resolution mechanism, and the increased progression of foreign 

investments to developing countries, clearly determine the increased usage of the ICSID arbitration 

process. The expanded utilization of the Convention in BITs and private agreements shows that 

investors and States alike believe in the ICSID resolution mechanism.  

Eventually, the ICSID Convention seems, by all accounts, to be the right equilibrium of 

adaptability and consistency expected to empower trust in international arbitration and, with a 

touch of care with respect to the Administrative Council and the arbitrators themselves, can keep 

as a primary choice to be the dispute resolution mechanism for international investors for quite a 

long time to come. 
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