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“An enforced silence, however limited, solely in the name of preserving the dignity of the 

bench would probably engender resentment, suspicion, and contempt much more than it 

would enhance respect.”2  (Hugo Blake, J. in Bridges v. California) 

 

ABSTRACT 

 

The recent spate with which influential individuals have been facing contempt applications 

have incited novel challenges to the law of contempt. The most notable of these is the challenge 

faced by individuals using satire as the means to criticize the institution of judiciary. The paper 

approaches this conversation by firstly demonstrating the uneven jurisprudence evolved by the 

Apex Court in adjudicating disputes relating to the conflict between contempt and free speech, 

and establishes that individuals belonging to different social standings have been attributed 

different levels of responsibility with regards to upholding the sanctity of the Judiciary. It then 

embarks upon the recent issue of satirical statements causing Contempt and proves that 

criticism of state institutions using satire as a medium of communication has been held in 

consonance with the values of free speech under Article 19(1)(a). It is argued that since satirists 

are not accorded the privilege of elaborating their ideas or clear out any misinterpretations 

caused by the same, the Courts should adopt a fairer benchmark in holding such individuals 

liable, with the aim of ensuring that their right to free speech is not maliciously or 

unnecessarily curbed. While the invocation of truth, provided under the Contempt of Courts 

Act may be a viable defence available to satirists, the same is rarely accepted by the courts, 

owing to multiple statutory and constitutional loopholes. It is put forth that in the short term, 
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the Courts must adhere to the legislative restrictions, while in the long term, the legislature 

must bring upon a Constitutional amendment to truly incorporate truth as a defence. Lastly, 

the paper also provides certain concluding remarks to improve the jurisprudence surrounding 

free speech and contempt. 

 

INTRODUCTION 

 

Contempt of Court has found a renewed interest in the Indian legal community, ever since the 

Apex Court has attempted to charge several prominent people under it. It started when the 

Supreme Court indicted senior lawyer Prashant Bhushan for making tweets about the current 

Chief Justice and the Judiciary which were held as ‘scandalous’ to the Judiciary. However, the 

most recent victim of the Supreme Court’s contempt frenzy has been stand-up Comedian Kunal 

Kamra, and cartoonist Rachita Taneja who has been accused of demeaning the Court and the 

actions of the judges who preside in them, with the Court yet to decide its outcome.3  The 

contempt petition filed on Kamra states that his tweets constitute the offence of ‘scandalizing 

the apex court’ and ‘lowering the authority of the court’, which is punishable under §2(c) of 

the Contempt of Court Act 1971 (hereinafter, the Act).4 

On the other hand, Kamra in his counter-affidavit states that all his statements merely reflect 

the truth and would not make any high authority, including judges, find themselves unable to 

discharge their duties only on account of being the subject of satire or comedy. He therefore 

claims that his statements should not be subjected to contempt and the petition filed on him is 

merely an attack on his freedom of speech and expression, provided within Article 19(1)(a) of 

the Indian Constitution.5  

This episode demands another look into the highly controversial contempt legislation. This 

paper shall attempt to analyse the law of contempt and examine it against the fundamental right 

 
3 Peter Ronald DeSouza, Contempt cases: Prosecuting comedians and cartoonists is no laughing matter, 

SCROLL.IN (Dec. 2, 2020, 7:30 AM) https://scroll.in/article/979891/contempt-cases-prosecuting-comedians-

and-cartoonists-is-no-laughing-matter.  
4 Shrirang Katneshwar and Ors v. Kunal Kamra, Contempt Petition (CRL.) No.2 of 2020 (Supreme Court, 

18/12/20). 
5 Bhadra Sinha, No defence for jokes — Kunal Kamra offers no apology to SC in reply to contempt notice, THE 

PRINT (Jan. 29, 2021, 1:24 PM), https://theprint.in/judiciary/no-defence-for-jokes-kunal-kamra-offers-no-

apology-to-sc-in-reply-to-contempt-notice/594503/.  

https://scroll.in/article/979891/contempt-cases-prosecuting-comedians-and-cartoonists-is-no-laughing-matter
https://scroll.in/article/979891/contempt-cases-prosecuting-comedians-and-cartoonists-is-no-laughing-matter
https://theprint.in/judiciary/no-defence-for-jokes-kunal-kamra-offers-no-apology-to-sc-in-reply-to-contempt-notice/594503/
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of free speech and expression, especially in the recent context of prosecution of comedians and 

individuals, attempting to criticize the institution of Courts through the medium of satire.  

The authors present their analysis in this paper, by first contrasting the fundamental right of 

free speech with Criminal Contempt to ascertain the benchmarks or standards adopted by the 

Court in deciding such petitions. Second, the paper delves into the realm of satire and discusses 

the possibility of allowing satire as a defence to the offence of Criminal contempt. Thirdly, the 

paper discusses truth as a defence by highlighting how despite being recognised as a defence 

under the Act, the Courts choose to ignore it and subsequently undermine the legislative 

framework. Lastly, the paper ends by providing concluding remarks and suggestions for 

reform.  

CONTEMPT OF COURT VIS-À-VIS FREE SPEECH: AN UNEVEN 

JURISPRUDENCE 

Freedom of speech and expression occupies a central place in contemporary political thought 

and practice. Indian Constitution extends protection to free speech except under certain 

circumstances when it can be restricted. These restrictions in the larger interest of the public, 

prescribed in Article 19(2), are required to be construed very narrowly by the courts as and 

when circumstances require it. Consequently, contempt of court, being one of the six grounds 

for proscribing some forms of speech6 has also been dealt and interpreted by the Apex Court. 

However, its interpretation is far from perfect and seems to give overbroad meaning by multiple 

interpretations which exacerbates the contentious contempt power of higher courts. 

Since the constitution through Article 129 and Article 215 confers higher courts the power to 

punish contemptuous actions of individuals, the Act passed by parliament does not affect this 

constitutional power.7 For similar reasons, the Law Commission recommended constitutional 

amendment in order to bring it within the checks of other organs of state.8 However, the act 

tries to regulate the contempt power of courts by broadly defining the contempt and defences 

thereof. Based on the distinction elucidated in Legal Remembrancer v Matilal Ghose9 between 

civil and criminal contempt, the act kept the distinction in § 2(b) and § 2(c) which postulated 

 
6 INDIA CONST. art. 19, cl. 2, amended by The Constitution (First Amendment) Act, 1951.  
7 Supreme Court Bar Association v. Union of India, (1998) 4 SCC 409 (India). 
8 India Law Commission Report 274 Review of the Contempt of Courts Act, 1971 (Limited to Section 2 of the 

Act) (April 2018), https://lawcommissionofindia.nic.in/reports/Report274.pdf.  
9 Legal Remembrancer v. Matilal Ghose, (1914) ILR 41 Cal 173. 

https://lawcommissionofindia.nic.in/reports/Report274.pdf
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civil Contempt as wilful disobedience to orders, decrees etc. and criminal contempt as 

publications scandalizing a court of justice or tending to do so or lowering or tending to lower 

the authority of the court respectively.10 This implies that the idea of contempt is predicated 

upon the belief that the efficacy of the courts rests not only upon compliance, but also upon 

favourable public perception. 

Although the constitution framers while dealing with contempt of court as restriction to 

freedom of speech and expression laid emphasis on preventing the obstruction of justice by 

commenting on sub-judice matters and not by speaking ill of the judiciary,11 the post-

constitutional jurisprudence seems to provide sweeping powers to higher courts to punish their 

criticism by playing fast and loose with the provisions of the governing statute, The Contempt 

of Court Act, 1971. 

Initially, the Supreme Court of India interpreted criminal contempt to be understood strictly in 

reference to administration of justice wherein the words used in §1(c) of the act viz. 

‘scandalizing’, ‘interfering’ and ‘obstructing’ are inferring such obstruction or interference 

with the administration of justice.12 In, E.M. Sankaran Namboodiripad v. T. Narayanan 

Nambiar supreme court found a calculated attack [by the contemnor] raising in the minds of 

public general dissatisfaction scandalizing one and thereby constituting the contempt of 

court.13 Even though there was no likely interference or obstruction with administration of 

justice in the latter case, the court was determined to punish the former chief minister of Kerala 

state for his “misconceived” Marxist understanding. On the other hand, the Apex Court in P.N. 

Duda v. P. Shiv Shankar,14 in contrast to Namboodiripad’s case, found the respondent’s 

comments on the elite composition of Supreme court resulting in ‘unconcealed sympathy for 

the haves’ fair criticism and making no impact on administration of justice. While both of these 

cases were brought before the court for their allegations of elitism in the highest court, the 

Supreme court failed to choose a consistent standard for execution of contempt proceedings. 

Then what made the difference between Namboodiripad and Shiv Shankar is, S.P. Sathe points, 

 
10 Contempt of Court Act, 1971, §1(b) and §1(c), No. 70, Acts of Parliament, 1971 (India). 
11 GAUTAM BHATIA, OFFEND, SHOCK OR DISTURB: FREE SPEECH UNDER THE INDIAN 

CONSTITUTION 127 (Oxford University Press 2016). 
12 Shri Baradakanta Mishra v. Registrar of Orissa High Court, (1974) 1 SCC 374 (India). 
13 E.M. Sankaran Namboodiripad v. T. Narayanan Nambiar, 1970 AIR 201 (India). 
14 P. N. Duda v. V. P. Shiv Shankar, 1988 AIR 1208 (India). 
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that the latter was a former judge of the Supreme Court and then minister of Law and Justice 

in the central government.15 

Later the apex court in Brahma Kumar Sharma v. State of UP held that an actual interference 

with the administration of justice is not necessary for invocation of contempt jurisdiction.16 

Even if the faith in the administration of justice is likely to be brought into disrepute, it is 

sufficient ground to constitute contempt of court.17 Such varied interpretations affecting 

citizen’s right to freedom of speech do not deter the courts from resorting to contempt 

proceedings too. In DC Saxena, the court went to the extent of holding that all acts which bring 

the court into disrepute or disrespect or which offend its dignity or its majesty or challenge its 

authority are punishable for the contempt of court.18 This reading of the overarching limitation 

on speech and expression made the offence equivalent (or even greater) to what sedition is to 

the state (or government) whereby even disrespect of the court as opposed to disaffection 

towards government (in sedition) is sought to be punished by the courts.   

The above discussion insinuates that the approach of the supreme court, in punishing contempt, 

ranging from direct interference with administration of justice to mere disrespect to the court, 

seems to go beyond what is necessary to safeguard the third pillar of democracy. The 

inconsistency was again brought to the fore in the suo motu contempt proceedings against 

Arundhati Roy when the backwardness of the country became relevant for assessing the likely 

effect of allegedly contemptuous speech of the writer on the “poor, ignorant, uneducated, 

easily liable to be misled” public.19 It must be noted that the Court made these observations 

keeping in mind the fact that Contempt Proceedings against her were initiated for those 

comments in the affidavit submitted to the judges of the Supreme Court responding to some 

previous allegations and not to the public.  

It shows that in deciding the contempt cases, the court tries to play to the gallery contingent on 

the reputation of the contemnor and publicity of comments.20 The recent judgement of the Apex 

 
15 S. P. Sathe, Accountability of the Supreme Court: Arundhati Roy Case, 37 EPW 1383, 1384 (2002), 

https://www.epw.in/journal/2002/15/commentary/accountability-supreme-court.html.  
16 Brahma Kumar Sharma v. State of UP, 1954 AIR 10 (India). 
17 Dr. D.C. Saxena v. Hon'Ble The Chief Justice Of India, (1996) 5 SCC 216 (India). 
18 Id. ❡ 36. 

19 In Re: Arundhati Roy v. Unknown, AIR 2002 SC 1375, ❡ 26 (India). 
20 Rahul Donde, Uses and Abuses of Potent Power of Contempt, 42 EPW 3919, (3922) 2007, 

https://www.epw.in/journal/2007/39/commentary/uses-and-abuses-potent-power-contempt.html.  

https://www.epw.in/journal/2002/15/commentary/accountability-supreme-court.html
https://www.epw.in/journal/2007/39/commentary/uses-and-abuses-potent-power-contempt.html
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Court in the matter of in re Prashant Bhushan21 has stirred controversy for their frenzy 

approach where the tweets of a senior lawyer were treated as an attempt to denigrate the 

reputation of the institution of administration of justice. Thus, not the obstruction in the 

administration of justice rather the denigration of reputation of the institution of administration 

of justice was the standard that the three-judge bench of the Supreme Court appropriated for 

convicting the senior lawyer. 

On the other hand, the Apex court consistently agrees to the fact that fair criticism does not 

amount to contempt of court,22 but neither the legislation, nor the Courts have laid down clear 

benchmarks for what accounts as ‘fair criticism’. This gives overbroad power to the Courts in 

deciding when a publication constitutes fair comment on its proceedings and where to draw the 

line. In S. Mulgaokar v. Unknown, the court adopted a magnanimously charitable attitude and 

found unnecessary to punish the comments including the Supreme Court of India was packed 

by Indira Gandhi with pliant and submissive judges,23 terming them a bona fide concern of the 

author for improvement in public interest. In a later case, the court retracted from earlier 

position when the proceedings were commenced for criticism of supreme court’s judgement 

by the contemnor, Arundhati Roy, in the affidavit filed by her wherein she stated that "by 

entertaining a petition based on an FIR that even a local police station does not see fit to act 

upon, the Supreme Court is doing its own reputation and credibility considerable harm”24. 

Published to a bench of highly qualified judges, the statements were found by the court to be a 

destructive attack on the reputation of the judiciary and did not grant it protection under section 

5 of the act.  

The recent judgement of the Apex Court in the matter of in re Vijay Kurle25 is another instance 

of this frenzy interpretation wherein the court set the parameter relying on DC Saxena that any 

citizen having some standing or knowledge of law should comment or criticize the judgement 

of courts.26 The defence of fair criticism is raised in almost all contempt proceedings hence it 

is high time that either Apex Court or legislature taking cognizance of the situation set contours 

of such criticism and draw a line between fair comment and contempt. Lastly, noted 

 
21 In Re Prashant Bhushan and Anr v. The Court, 2020 SCC Online SC 646 (India). 
22 P.N. Duda v. P. Shiv Shankar, 1988 AIR 1208; In Re: S. Mulgaokar, (1978) 3 SCC 339 (India). 
23 In Re: S. Mulgaokar v. Unknown, (1978) 3 SCC 339, ❡ 10 (India). 

24 ARUNDHATI ROY, supra note 18, ❡ 8. 
25 In Re: Vijay Kurle v. Unknown, 2020 SCC OnLine SC 407 (India). 
26 DC SAXENA, supra note 16, at ❡ 90. 
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constitutional luminary, S.P Sathe’s observation that a Court that is tolerant and sensitive 

towards rights of the individual would earn more public admiration than a sentimental court, 

becomes relevant since the frequent and uncertain invocation of Contempt powers without a 

clear benchmark does not enhance the sanctity of the Court but rather contaminates its 

sanctity.27  

To add greater context to the above conversation, when compared with other liberal 

democracies, the conflict between free speech and contempt has been vastly different, with 

their Courts and Governments either developing an objective criterion to adjudge damage to 

the judiciary, or abolishing the offence of ‘scandalizing the court altogether’. The United States 

has evolved the doctrine of ‘clear and present danger’, which runs on two prongs i.e (1) the 

speech must impose a threat that a substantive evil might follow, and (2) that the threat is real 

and imminent.28 The Court, in order to provide objectivity to the test, assumed upon itself the 

burden of both identifying and quantifying the nature of the threatened ‘evil’ as well as the 

imminence of the perceived danger.29 

On the other hand, in the United Kingdom, Lord Denning in the landmark judgement of Regina 

v. Commissioner of Police of the Metropolis famously said “We do not fear criticism, nor do 

we resent it. For there is something far more important at stake. It is no less than freedom of 

speech itself”.30 The UK Court afforded the accused’s criticism the mark of ‘good faith’. Since 

the Courts and Legislature could not evolve an objective test to adjudge contempt proceedings, 

unlike the USA, the law became problematic and in 2013, the offence of ‘seditious libel’ (or 

scandalizing the court) was repealed.31  

SATIRE: A MITIGATING FACTOR IN CONTEMPT 

PROCEEDINGS? 

The last section establishes that the Supreme Court’s yardstick of contempt is somewhat 

ambiguous since the Court believes that the same metric cannot be applied to individuals 

 
27 SATHE, supra note 14. 
28 Brandenburg v. Ohio, 395 U.S. 444, 447 (1969). 
29 Clear and Present Danger, LEGAL INFORMATION INSTITUTE, (May 27, 2021), 

https://www.law.cornell.edu/wex/clear_and_present_danger#:~:text=The%20clear%20and%20present%20dang

er,bringing%20about%20a%20substantial%20evil.  
30 Regina v. Commissioner of Police of the Metropolis, ex parte Blackburn, (1968) 2 All ER 763 (CA) (UK). 
31 UK Law Commission Report 335 Contempt of Court: Scandalizing the Court (Dec. 2012) (U.K.), 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/246860/0839.

pdf.  

https://www.law.cornell.edu/wex/clear_and_present_danger#:~:text=The%20clear%20and%20present%20danger,bringing%20about%20a%20substantial%20evil
https://www.law.cornell.edu/wex/clear_and_present_danger#:~:text=The%20clear%20and%20present%20danger,bringing%20about%20a%20substantial%20evil
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/246860/0839.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/246860/0839.pdf


INDIAN JOURNAL OF SOCIO-LEGAL AND CONTEMPORARY AFFAIRS                VOL. II ISSUE I 

 8 

belonging to varied backgrounds and influences. This supports the conclusion that the Court 

believes that there exist different parameters of social responsibility for different persons and 

hence when judging contemptuous statements with regards to satire, it needs to be specifically 

understood within that context itself. Moreover, Kamra’s reply affidavit calls upon an analysis 

of this subject since he repeatedly mentions how his statements must be excused because satire 

cannot be equated with contempt.32  This section shall analyse the conceptualisation of political 

satire and its scope for harming the institution of Judiciary. It then offers a broad approach that 

the Courts can follow while deciding contempt in instances of satire.  

Madhavi Divan, in her book ‘Facets of Media Law’ defines satire as a “literary genre where 

topical issues are held up to scorn by means of ridicule or irony”.33 The definition suggests 

that satire is not expected to be a serious comment on contemporary issues, but rather it is a 

light-hearted, exaggerated take upon a topical issue questioning the status quo through 

humour.34 There exists different sub-genres of satire, one of which is known as ‘Political 

Satire’. Charles Abbot, an 18th century English jurist and Lord Chief Justice of England and 

Wales defines Political satire as a kind of satire that is pointed against those measures of policy 

and state, in which the interest of whole nations is concerned, including the functioning of the 

Judiciary.35  

With regards to the genre of political satire as a means to criticize the State, the recent 

judgement of the Apex Court in Indibly Creative Pvt. Ltd. v. Govt of West Bengal36 becomes 

relevant. It adjudged the constitutional validity of a ‘shadow ban’ (informal ban) promulgated 

by the Government of West Bengal on a political satire film named Bhobishyot Bhoot (‘Future 

Ghosts’). The Court, while deciding in favour of the petitioners (film producers) held that the 

government has violated the right to free speech of the petitioners, and observed that satire, 

like all forms of speeches deserves constitutional protection even if the same is used to target 

the functionaries of state, which certainly includes within it the institution of Judiciary.37  

 
32 Shrirang Katneshwar and Ors v. Kunal Kamra, Counter affidavit to Contempt Petition (CRL.) No.2 of 2020 

(Supreme Court, 18/12/20), https://www.livelaw.in/pdf_upload/kunalkamraaffidavitsupremecourtcontempt-

388301.pdf.  
33 MADHVI GORADIA DIWAN, FACETS OF MEDIA LAW, 154 (Eastern Book Company 2013). 
34 Bradford Michael Morehouse Hill, Ben Jonson's Theory And Use Of Satire In Comedy, BOSTON 

UNIVERSITY THESIS, (May 3, 2021, 8:25 PM), https://core.ac.uk/download/pdf/142051372.pdf.  
35 CHARLES ABBOT, ON THE USE AND ABUSE OF SATIRE, (Gale Ecco, Print Edition 2018). 
36 Indibly Creative Pvt. Ltd. v. Govt. Of West Bengal, 2019 SCC OnLine SC 564 (India). 
37 Id. ❡13. 

https://www.livelaw.in/pdf_upload/kunalkamraaffidavitsupremecourtcontempt-388301.pdf
https://www.livelaw.in/pdf_upload/kunalkamraaffidavitsupremecourtcontempt-388301.pdf
https://core.ac.uk/download/pdf/142051372.pdf
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Additionally, the Delhi High Court dealing with the case of an injunction of a Netflix show 

Hasmukh in Ashutosh Dubey v. Netflix and ors,38 upholding the creative expression of satire, 

stated that satire, being an artistic form of expression, commonly involves exaggerating a 

statement to the form of ridicule and hence, artists must be given the “liberty to project the 

picture of the profession in any manner, including by using satire.”39 Therefore, not only do 

courts explicitly allow satire protection under 19(1)(a), but also it recognises that even if it is 

targeted against any organ of the state without fulfilling the function of constructive criticism, 

it is a form of art and deserves protection nonetheless. 

Since satire (including political satire) used by the comedians is to facilitate quick and efficient 

understanding of what has been said rather than long nuanced explanations,40 the effect of 

words41 standard of the Apex Court for judging contempt should not be solely applied. This is 

because satirical communications are not direct and thus require a lot of indirect references that 

can give rise to a variety of interpretations, some of which may not be even considered by the 

communicator.42 This can lead to a person acquiring his own wrongful interpretation and 

getting an individual wrongfully convicted. 

Moreover, in situations when multiple interpretations can arise from a single act or statement, 

the Supreme Court in Mrityunjay Das & Anr v. Sayed Hasirbur Rahman & Ors43 entitled the 

accused benefit of doubt towards the interpretation that tends to be uncontroversial. It noted 

that the contempt power, where the particular matter may be subject to various interpretations, 

must be used “sparingly or cautiously after addressing the true effect of the contemptuous 

statement.”44 Therefore, in such instances, Courts will need to evaluate whether the satirical 

statements were indeed calculated to bring a court or judge of a court into contempt. 

Though mens rea is a basic requirement to criminal liability, courts ordinarily do not look into 

the intention of a contemnor with regards to lowering the authority of the court. The Apex 

Court in Sammbhu Nath Jha vs Kedar Prasad Sinha,45 while dealing with a case involving 

 
38 Ashutosh Dubey v. Netflix and ors, 2020 SCC OnLine Del 625 (India). 
39 Id. ❡26. 
40 BRADFORD, supra note 33. 
41 Sambu Nath Jha v. Kedar Prasad Sinha, 1992(1) SCC 573 (India). 
42 Jean Weisgerber, Satire and Irony as Means of Communication, 10 Comp. Lit. Stud. 157, 160 (1973), 

https://www.jstor.org/stable/40246147.  
43 Mrityunjay Das & Anr v. Sayed Hasirbur Rahman & Ors, (2001) 3 SCC 739 (India). 
44 Id.  ❡13. 
45 SHAMBHU NATH JHA, supra note 40. 

https://www.jstor.org/stable/40246147
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publication in a newspaper of certain information which had the capacity to interfere with the 

due course of justice, held that the intention of the contemnor to cause lower the sanctity of the 

Court is not a necessary ingredient of contempt of court. This view was later upheld by the 

Court in DC Saxena v. Hon'Ble The Chief Justice Of India,46 wherein it stated that only the 

effect of the contemptuous statements shall be looked upon when adjudging an offence of 

Criminal Contempt.  

However, in regard to satirical statements, the intention of the person along with the targeted 

audience must not be said as irrelevant for adjudicating the alleged contempt for the satire must 

be understood in a correct framework within free speech. This framework has been provided 

by the Delhi HC in Ashutosh Dubey v. Netflix Incl. and Another where it observed:  

“It is a known fact that a stand-up comedian to highlight a particular point 

exaggerates the same to an extent that it becomes a satire and a comedy. People 

do not view the comments or jokes made by stand-up comedians as statements of 

truth but take them with a pinch of salt with the understanding that it is an 

exaggeration for the purposes of exposing certain ills or shortcomings”47 

It clearly highlighted the fact that satires are not taken at their face value by its audience and 

neither it is intended to. Further, it is a very well settled law that the audience subject to the 

contemptuous statements are also a relevant factor in this regard.48 In the case of S 

Mulgaonkar49, the Apex Court held that the audience consists of persons whose confidence in 

the integrity is easily shaken, then the prospects for committal shall increase. The Constitution 

bench in Brahma Prakash Sharma v. State of U.P further clarified that degree of publication is 

relevant in adjuding contempt. It points towards the fact that if any statement is published on a 

platform accessible to a large, and impressionable audience, the chances of the statements 

causing contempt shall greatly increase.  

Nonetheless, even if satirical statements happens to be accessible to a large audience, their 

impact on the audience cannot amount to lowering the sanctity of the institution of judiciary or 

produce enough prejudice so as to be able to obstruct the fair administration of justice by the 

Courts, due to the fact that the general population tends to not take satirical statements as gospel 

 
46 D.C SAXENA, supra note 16. 
47 ASHUTOSH DUBEY supra note 37, ❡22.  
48 S.N. PAL, LAW OF CONTEMPT OF COURTS AND LEGISLATION, 40 (LexisNexis 2012). 
49 S MULGAONKAR supra note 22. 
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truth, as depicted by the observations of the Delhi HC above, thereby eliminating chances of it 

causing contempt. 

Taking these factors into account, the object of Article 19(1)(a) must be looked upon and Courts 

must not unnecessarily restrict the fundamental right of a person speaking satire. It must 

endeavour to preserve it best in the specific circumstances that a satirist is affronted with. The 

Constitution bench in Romesh Thapar v. State of Madras50 laid down the principle that free 

political discussion, including criticism of institutions of the State, forms the heart of Article 

19 and hence legislative abridgement of this right must have an extremely narrow scope. In DC 

Saxena v. Union of India51, the Court further commented that such criticism includes, inter 

alia, sarcastic commentary capable of providing sharp and unpleasant criticism of public 

officials. Hence, the Court should not limit such modes of expression unless after analysis of 

all the relevant facts, it is decided by the Court to be manifestly contemptuous.52 

Considering that the Courts have set different social parameters with differing standards  

booked for contempt, it is argued that in a situation where satire is impugned as contempt, the 

Courts must change their approach and set such standards that are more lenient towards satirists 

than usual in holding them accountable, provided that their medium of expression does not 

allow for them to express in a manner which can be accomplished through standard mediums 

of communication, and provided that satire is essential in society to ensure that important ideas 

are communicated to a large section of society.53 

This assumes greater importance in the digital age, where influencers such as comedians are 

using social media platforms such as twitter, which only allows a 280-character limit, and 

therefore, does not allow a possibility of providing lengthy explanations to constitute fair 

criticism under § 5 of the Act.54 The court must revisit its contempt jurisprudence as the society 

moves towards new mediums of communication. Hence, even though satire is not a defence to 

the offence of contempt, it is high time that the Courts consider them as fair comments for the 

purpose of § 5 of the Act.  

 
50 Romesh Thapar v. State of Madras, AIR 1950 SC 124 (India). 
51 DC SAXENA supra note 16. 
52 INDIBLY, supra note 35. 
53 Bradford, supra note 33. 
54 Contempt Of Courts Act, 1971. § 5, No. 70, Acts of Parliament, 1971 (India).  
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The court must be careful not to take action in order to uphold the personal dignity of judges 

only in extreme cases where a malicious or false statement is made against a judge acting in 

his official capacity, and is proven to be interfering with the administration of justice.55 Lastly, 

Courts should not solely apply the test of ‘effect of words’ to adjudge criminal contempt, but 

also look into the intention of the satirist to adjudge whether he/she has caused obstruction to 

the administration of justice. 

TRUTH AS A DEFENCE: A HOLLOW PROVISION 

Lastly, a major defence that can be raised with regards to contempt proceedings is the 

invocation of truth as a defence. Kamra seems to convey that even if the satire he presents be 

considered offensive, it is merely an attempt to highlight the ‘truth’ with regards to the 

workings of the Supreme Court. While the truth of anything may be subjective or dependent 

upon people’s own perceptions, this section shall deal with only those ‘truths’ that are verifiable 

before the courts of law.  

The 2006 amendment to the Contempt of Courts Act, 1971 provides truth as a defence to the 

offence of Contempt of Court.56 Despite the clear statutory presence of such a defence, Courts 

have ordinarily refused to employ it . This calls upon the analysis of the shortcomings of the 

amendment, which allows Judiciary to not only undermine the legislature but potentially an 

attack upon the freedom of speech and expression.  

§ 13(b) of the Act stipulates that contempt of court by the justification of truth could be 

permitted as a valid justification of contempt which is predicated upon two requirements, that 

is it should be in public interest and that the request for invoking this defence be bona fide.  But 

it seems that the law by the use of the word ‘may’ has made it a discretionary provision and 

further the twin conditions are not well defined, which makes it even more complicated to be 

used as a defence. This is primarily what occurred in the recent judgement of Prashant 

Bhushan,57 wherein the court refused the application of § 13(b) by holding that it is not in good 

faith on the reasoning that considering truth or falsity of what Bhushan alleged“would convert 

 
55 Hitesh Jain, Calling Contempt by Its Name, INDIAN EXPRESS (Aug. 19, 2020, 7:46 PM), 

https://indianexpress.com/article/opinion/columns/prashant-bhushan-supreme-court-judiciary-calling-contempt-

of-court-6561588/.  
56 Contempt of Courts (Amendment) Act, 2006, No 6, Acts of Parliament, 2006 (India). 
57 In Re Prashant Bhushan and Anr v. The Court, 2020 SCC Online SC 646 (India). 

https://indianexpress.com/article/opinion/columns/prashant-bhushan-supreme-court-judiciary-calling-contempt-of-court-6561588/
https://indianexpress.com/article/opinion/columns/prashant-bhushan-supreme-court-judiciary-calling-contempt-of-court-6561588/
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the proceeding into a platform for public debate”58 This occurrence has also taken place in 

Indirect Tax Practitioners Association v. R.K. Jain, where the Apex court noted that the defence 

of truth should ordinarily be allowed unless the court finds that the invocation of defence is 

merely a camouflage to escape the liability of criminal contempt, hinting that the defence is 

made discretionary upon the court's own will.  

However, a greater problem of the implementation of this provision lies within the 

Constitutional framework itself. The High Courts and Supreme Court derive their inherent 

powers to punish contempt from Article 129 and Article 215 of the Constitution respectively. 

On this basis, The Court in judgement of Supreme Court Bar Association v. Union of India 

held that this principle makes the courts assume their contempt power to be independent of any 

legislation made under entry 77, List 1 of the 7th schedule.59 Hence, the law has failed to 

regulate the contempt power of higher courts and consequently, the defence of truth has never 

been taken into account for adjudicating contempt. This was made evident in the Mid-day 

Newspapers Case60 wherein the High Court was presented with a plea of defence by the 

accused, however, the court, while deciding on the issue of contempt, chose not to consider the 

plea at all.61 

This style of implementation of contempt proceedings constitutes an act of Judicial overreach. 

In P. Ramachandran Rao v State of Karnataka, the Court points out that “The Supreme Court 

does not consider itself to be an imperium in imperio or would function as a despotic branch 

of the State.”62 The acts of the judiciary, when it punishes whistleblowers or those who identify 

wrongful aspects of the functioning of the judiciary, sends out a message of institutional 

despotism.  

Even though the Indian Constitution does not rigidly envisage separation of powers, the 

respective powers of each pillar of democracy must function within the broad contours 

earmarked by the Constitutional makers.63 Even though the contempt powers are inherent 

within the Constitution itself, the legislature, by enacting a statute, reserves the right to regulate 

 
58 Id. ❡71. 
59 Supreme Court Bar Association v. Union of India & Anr, (1998) 4 SCC 409 (India). 
60 Court on its Own Motion v. M.K. Tayal and Ors., 2007 SCC OnLine Del 1243 (India). 
61 Mriganka Shekhar Dutta & Amba Uttara Kak, Contempt of Court: Finding the Limit, 2 NUJS L. Rev. 55, 71 

(2009), http://nujslawreview.org/2016/12/03/contempt-of-court-finding-the-limit/.  
62 P Ramachandran Rao v. State of Karnataka, (2002) 4 SCC 578 (India). 
63 R. Shunmugasundaram, Judicial activism and overreach in India, 72 Amicus Curiae 22, 27 (2007), 

https://journals.sas.ac.uk/amicus/article/view/1162.  

http://nujslawreview.org/2016/12/03/contempt-of-court-finding-the-limit/
https://journals.sas.ac.uk/amicus/article/view/1162
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or channelize the exercise of that power by the judiciary, by drawing a legal framework of its 

interpretation. The doctrine of separation of powers was talked about in the eleven-judge bench 

of Golak Nath v. State of Punjab which stated that no authority created under the Constitution 

is supreme and hence, “all instruments of power, must function within the spheres allotted to 

them.”64 

On a more fundamental measure, an act of judicial overreach can greatly damage the 

Constitutional framework for the freedom of speech and expression. The philosophy of 

ensuring free-speech rights in any society has always been to enhance the cause of truth, and 

prevent powerful authorities from stifling the right of the general public to know the truth.65  

While Contempt is recognised as one of the limitations to free speech, the Constituent 

Assembly unequivocally agreed upon the fact that the essence of democracy is criticism of the 

State,66 and hence, the limitations to the same cannot be used to stifle criticism that stems out 

from the truth. This instance also points towards the failure of the legislature to step in and 

regulate overuse of judicial power. The issue had already been identified much before the 

amendment came about in 2006. The National Commission to Review the Working of the 

Constitution, in 2002, suggested that the Parliament amend the Constitution to bring truth as a 

defence by way of inserting a proviso under Article 19(2).67 The Standing Committee of the 

Parliament on the Contempt of Court (Amendment) Act in 2005 chose to ignore the suggestion 

only to avoid a “lengthy and time-consuming process”68. In 2018, the Law Commission in its 

274th report, once again, highlighted the futility of the Contempt of Courts Act, 1971 in 

regulating the affairs of the Court,69 however, the Parliament is still hesitant to bring about a 

comprehensive Constitutional change to rectify the situation. 

Hence, at the behest of the legislature, there is a need for a well-defined system of checks and 

balances to avoid the impending risk of wrong or biased exercise of contempt power because 

the higher courts assume the boundless authority to interpret the statutory provisions. In the 

 
64 Golak Nath v. State of Punjab, (1967) 2 SCR 762, ❡16. (India) 
65 Freedom of Speech, Standard Encyclopaedia of Philosophy Archive (May 4, 2021) 

https://plato.stanford.edu/archives/spr2021/entries/freedom-speech. 
66 Constituent Assembly Of India Debates (Proceedings) - Volume VII, Dec 1 1948, speech by K.M Munshi, 

Constitutionofindia.net (May 5, 2021) 

https://www.constitutionofindia.net/constitution_assembly_debates/volume/7/1948-12-01.  
67 M.N Venkatchaliah, Report of the National Commission to Review the Working of the Constitution, Vol. 1, P. 

7.4.2 (2002), http://lawmin.nic.in/ncrwc/finalreport/v1ch7.html.  
68 Id. ❡11. 
69  LAW COMMISSION REPORT, supra note 7. 

https://plato.stanford.edu/archives/spr2021/entries/freedom-speech
https://www.constitutionofindia.net/constitution_assembly_debates/volume/7/1948-12-01
http://lawmin.nic.in/ncrwc/finalreport/v1ch7.html
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context of truth as a defence to contempt charges, the urgent need is to get rid of the subjectivity 

in the provision which requires the parliament to define the scope of enquiry required to satisfy 

the twin conditions. The legislature must also consider bringing upon a Constitutional change 

in Article 19 to ensure that truth as a defence in contempt is whole-heartedly incorporated. 

CONCLUSION 

The earliest record of criminal contempt law existing in India dates back to the 18th century 

when the East India Company occupied Bengal and drafted the regulating Act which allowed 

the mayoral court of Calcutta the power of a ‘court of record’.70 Ever since the law of criminal 

contempt has been through numerous precedents. Despite it, the law has been surrounded by 

countless uncertainties and controversies.71 The Law Commission report recommends that to 

ensure deterrence, Criminal Contempt provisions must not be summarily stuck down, but notes 

that there lies significant ambiguity within the provisions themselves which renders it 

undesirable.72 The commission was hesitant in introducing amendments to the existing law to 

avoid exacerbating the apparent uncertainty in the present law.  

Giving an uncertain law the competency to lawfully clamp down on Freedom of Speech and 

Expression can jeopardize a pivotal fundamental right. In such a case, the High Courts and the 

Apex Court must exercise high caution to prevent arbitrary exercise of this power. This requires 

the Apex Court to lay down Proper guidelines and standard to prevent the discrimination in its 

exercise resulting in degradation of its own sanctity. It can firstly be done by recognising the 

fact that contempt powers should not be exercised to protect the personal reputation of judges, 

but rather only in instances where interests of the public are not safeguarded in the instance 

that the authority of the Court is denigrated and the administration of justice is eroded. 

When it comes to political satire with an aim to criticize Courts, the judiciary like executives 

must not overestimate the threat to itself, and overregulate free speech. The court shall apply a 

more lenient standard than ordinary, meaning, it must not punish each and every instance of 

criticism provided towards courts, rather it should acknowledge that people are ordinarily not 

 
70 K BALASANKARAN NAIR, LAW OF CONTEMPT OF COURT IN INDIA (India: Atlantic Publishers 

2004). 
71Murali Krishnan, Contempt of Court Provision Vague: Former Supreme Court, High Court Judges, Hindustan 

Times (Aug. 24, 2020, 01:18 AM), https://www.hindustantimes.com/india-news/contempt-of-court-provision-

vague-former-sc-hc-judges/story-0rzJOODbOyIIrqrJhQwxnM.html.  
72 LAW COMMISSION REPORT, supra note 7. 

https://www.hindustantimes.com/india-news/contempt-of-court-provision-vague-former-sc-hc-judges/story-0rzJOODbOyIIrqrJhQwxnM.html
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accepting the satirical comments in their literal sense,73 thereby not accomplishing the criteria 

of scandalizing or damaging the sanctity of the judiciary. Only when a satirical statement 

presents itself as a fact, constructed to denigrate the institution of judiciary by affecting or 

obstructing the administration of justice should Courts consider punishing that statement for 

contempt. 

Furthermore, the Courts must ensure that truth as a defence is whole-heartedly implemented, 

and there should not be an attempt by the Courts to circumvent the powers through resorting 

to constitutional provisions. The fundamental right of free speech provides an individual the 

freedom to spread the truth. The regulation of contempt powers must not be viewed as an 

encroachment of a Court’s prerogative, rather, it is only a measure to ensure greater 

Constitutionality of this power by ensuring that it operates within the system of checks and 

balances laid down within the basic structure of the Constitution. Hence, courts must follow 

the restrictions laid down by the legislature through the Contempt of Courts Act 1971.  

 

 

 

  

 

 

 
73 ASHUTOSH DUBEY, supra note 37, ❡22. 


