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ABSTRACT 

An inclusive criminal justice system is the one which leads to both deterrence and reforms, and 

ensures peace and tranquillity in the society. Indian criminal justice is a blend of various types of 

theoretical justice systems. It has special legislations with extreme bail conditions, and it has 

mediation and plea bargaining for certain lesser grave offences. Therefore, it seeks to maintain a 

balance inside and outside the system which is prevalent. Although the system has its drawbacks 

and fallacies, there are several steps being taken in the form of specialised commission, reform 

panels, amendment bills, and judicial activism, etc., one reform at a time. In the beginning of 

March 2020, the country was hit with COVID-19 Pandemic, an unprecedented health crisis that 

shook every nook and corner of the nation’s sustenance. From economy to healthcare system, 

everything was badly affected. The country is still facing the brunt of COVID-19 under its second 

wave. Just like other systems in the country, the criminal justice system and prisons are under deep 

stress. There is a sharp rise in crimes due to factors such as unemployment and increased needs 

due to pandemic. There already is a huge number of undertrials who are awaiting justice, while 

spending unwarranted time in jail. Therefore, in such hard times, plea bargaining can be used as 

an effective method of reducing the burden of the system and infrastructure, providing speedy 

justice, and fasten the disposal of cases at the root level. This paper discusses the evolution and 

prospects of the plea bargaining in India and its position in Indian legal system. It compares the 
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Indian and US positions of plea bargaining, and analyses the position, issues, and opportunities 

regarding efficacy of plea bargaining as an effective mechanism in the light of effects of COVID-

19 on the law and justice infrastructure-system in India. 

INTRODUCTION 

The Criminal Justice System in India involves both punishment and redemption to the accused. 

Just like victims’ rights, the accused has its own rights, as the Indian Criminal Justice System relies 

on the idea of “innocent until proven guilty”. Criminal Justice System is considered as a rigid 

system, as criminal offences are offences that are not only against the victim(s), but they impact 

the society at large. The approaches under various theories have evolved from retributive to 

reformative, and same should reflect in administration of criminal justice.  

Different mechanisms have been developed in order make criminal proceedings less of an ordeal 

and more of a reformative realisation process. Therefore, in certain offences, mediation as the 

process of resolution of dispute is adopted. Adoption of such non-traditional methods have certain 

benefits, such as assistance in clearing back-logs of cases, reduce the suffering of under-trials and 

sometimes, let victim achieve something from the process. Plea bargaining is not a very old 

concept for Criminal Justice System in India. It was introduced in 2005 through the Criminal Law 

Amendment Act of 2005. Developed in US, it forms a part of the Indian Criminal Justice System 

with certain changes. The primary one being that India follows the sentence bargaining model. 

PLEA BARGAINING: AN OVERVIEW 

In essence, plea bargaining is a legal exchange. Plea bargaining is the process where certain 

concessions are granted to an accused on the condition that accused has to plead guilty. When the 

accused pleads guilty under a plea-bargaining arrangement, either the punishment or the charge is 

negotiated and reduced. Plea bargaining started developing in USA, and reached various criminal 

justice systems later. Many jurists were of the belief that Plea bargaining has been a part of the 

judicial system since the accountability for crimes was started.2 Justice William Erickson of the 

Colorado Supreme Court remarked that: “Charge and sentence concessions to secure pleas of 

guilty are, and always have been, part and parcel of our criminal justice system.”3 Plea bargaining 

 
2 Bryan v. US, 492 f. 2d 775, 780 (5th Cir. 1974). 
3 W.H. Erickson, The Finality of a Plea of Guilty, 48 Notre Dame L. Rev. 835, 839 (1973), 

https://scholarship.law.nd.edu/ndlr/vol48/iss4/3/. 
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is exercised in a widespread manner in US. It has also become a common phenomenon in common 

law jurisdictions such as UK, Canada, South Africa etc. 

Importance of Plea Bargaining for Criminal Justice System 

The idea behind any criminal justice system is two-fold: firstly, as a short-term goal, to punish the 

offender for the offence, and secondly, as a long-term goal, gradually reduce crimes in the society. 

There are various reasons behind the happening of crimes such as economic needs and political 

motives. Mostly, petty crimes are committed for arranging bread and butter or to take care of some 

pressing financial need. Therefore, the mens rea requirement can be perused and applied on a case-

to-case basis. For instance, a person who pick-pockets because he has to feed his hungry children, 

a person who pick-pockets out of kleptomania and a person who pick-pockets out of arrogance are 

three distinct cases, which however, will be treated in the similar manner unless the defence efforts 

to make a proper, pressing case out of their factual circumstances. There are different motives for 

committing the same crime, for instance, in the above-mentioned example. The current system is 

also burdened, as we have a huge number of undertrials, shortage of jail accommodation, 

unorganised criminal records, and long stretched trials for pettiest of offences, among others.4 In 

such complex circumstances, plea bargaining comes to rescue. It has certain advantages over the 

traditional trial system which makes in effective in a common law system such as India. Newer 

jurisdictions are also looking forward towards plea bargaining. Conducting court proceedings costs 

a huge share of revenue. Not only for the government, it also has heavy costs for a litigant which 

is seldom what one would call “affordable”.5 Plea Bargaining saves the resources as it conducts 

through negotiation instead of a full-fledged trial and thus, reduces the costs of daily affairs 

significantly.6 Secondly, when the strategy is through negotiation and dispute is multi-faceted and 

complex, it helps in bringing put such critical information that usually would not come out.7 

Thirdly, it preserves the criminal justice system’s other resources such as jails, lock-ups and police 

force. Therefore, in a critical time where the responsibilities and load on the criminal justice system 

 
4N. S. Saxena, Main Reasons for Increase in Crime in India in Recent Years, 21 Indian J Pub. Adm., 678, 693 (1975), 

https://journals.sagepub.com/doi/abs/10.1177/0019556119750405.  
5India Legal, Litigation Expenses: The Long Quest and High Cost of Justice, INDIA LEGAL, (Dec. 4, 2017), 

https://www.indialegallive.com/special-story/litigation-expenses-the-long-quest-and-high-cost-of-justice/. 
6Jenia Iontcheva Turner, Plea Bargaining and International Criminal Justice, 48 U. PAC. L. REV. 219, 240 (2017), 

https://scholar.smu.edu/cgi/viewcontent.cgi?article=1260&context=law_faculty, last visited on March 19, 2021.  
7 Ibid.  

https://journals.sagepub.com/doi/abs/10.1177/0019556119750405
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is overwhelming, plea bargaining can surely serve as a recourse to preserve resources. Crimes are 

also becoming advanced, nuanced and transnational, and hence, newer models such as plea 

bargaining and mediation are to be adopted for smoothening the criminal justice system.  

Types of Plea Bargaining 

As per some jurists, there are many types of plea bargaining. However, in popular legal culture, 

only two types are prevalent, i.e., Sentence Bargain and Charge Bargain.8 In India, the preferred 

and accepted mode of plea bargaining is Sentence Bargaining. Charge bargain happens when 

prosecution allows the accused to plead guilty to less serious crime than charged on him. It can 

also happen when prosecution agrees to drop some charges.9 Thus, in charge bargain the nature of 

allegation transforms. Charge bargain can be further classified into multiple bargain and unique 

bargain. In multiple charge bargaining, out of various charges, some of them are dropped and in 

return accused pleads guilty to other charges. In Unique charge bargaining, a charge of a serious 

crime is dropped and in exchange accused pleads guilty to less serious offence.  

Whereas, in sentence bargain, accused agrees to plead guilty in exchange that prosecution press 

for lighter punishment before the court, which is acceptable to the accused.10 Thus, in such bargain 

prosecutor can get the conviction of the accused on some reasonable or less punishment. Before 

that, the accused must be informed that if he doesn’t accept the offer made, what will be the 

sentence likely to be imposed.  

In the India, generally sentence bargaining is found acceptable, and hence, preferred over charge 

bargaining.  

PROCEDURE UNDER CODE OF CRIMINAL PROCEDURE, 1973 (CRPC) 

The Law Commission of India on various occasion suggested the introduction of plea-bargaining 

i.e., in 142nd, 154th, and 174th reports. 142nd report suggested concessions for offenders who have 

exceeded more time as undertrial in jail than maximum sentence for the crime they committed, 

 
8Shakeel Ahmad, Plea Bargaining and Our Criminal Justice System, 20 A.L.J. 139, 144 (2013), 

http://www.scconline.com/DocumentLink/H9Xo24ob. 
9Ibid.  
10Ibid.  
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and hence, laid down the roadmap of plea bargaining in the light of delay and pendency.11 154th 

report took a step ahead and suggest that plea bargaining may be incorporated only for those 

offences which are punishable with less than seven years.12 177th report suggested the early and 

quick incorporation of plea bargaining as suggested in 154th report into statutory law.13  Even the 

Malimath Committee on Criminal Law Reforms in India appreciated and advocated for plea 

bargaining as an effective measure under criminal justice system. 

In the 142nd report of Law Commission of India, which dealt with concessional treatment to certain 

offenders who choose to plead guilty without any bargaining, plea bargaining was first introduced 

in a positive light. It was followed by 154th and 177th reports. It was then finally introduced with 

Criminal Law (Amendment) 2005 in CrPC under new chapter XXIA, from section 265A to section 

265L, with effect from 5th July, 2006.14 However, it could only be used for those offences where 

punishment prescribes if death penalty, life imprisonment and life imprisonment exceeding 7 

years.15 It is only available for less serious offences, i.e., offences for which punishment is up to 7 

years imprisonment.16 The benefit of this chapter is not available for offences against the women 

and the child below the age of 14 years.17 Also, offences which affects the socio-economic 

conditions of the nation are out of the purview of this chapter.18 The offences involving socio-

economic conditions shall be notified by the Central Government for the time being in force.19 If 

the accused has been previously convicted for the same nature of offence, then he is not allowed 

to make application for plea bargaining.20 This chapter is not applicable to the proceedings under 

Juvenile Justice (Care and Protection of Children) Act, 2000.21 

 
11142nd Report of Law Commission of India on “Concessional Treatment to Certain Offenders Who Choose to Plead 

Guilty Without Any Bargaining”, LAW COMMISSION OF INDIA (1991), http://lawcommissionofindia.nic.in/101-

169/Report142.pdf.  
12154th Report of Law Commission of India on “The Code of Criminal Procedure, 1973”, LAW COMMISSION OF INDIA 

(1996), http://lawcommissionofindia.nic.in/101-169/Report154Vol1.pdf. 
13177th Report of Law Commission of India on “Law Relating to Arrest”, LAW COMMISSION OF INDIA (2001), 

http://lawcommissionofindia.nic.in/reports/177rptp1.pdf. 
14K.N. CHANDRASEKHARAN PILLAI, R.V. KELKAR’S CRIMINAL PROCEDURE, 581 (6th ed. 2018) [Pillai]. 
15Section 265A of the Code of Criminal Procedure, 1973 [Code].  
16Ibid.   
17Ibid.  
18Ibid.  
19PILLAI, supra note 13.  
20Section 265B of the Code. 
21PILLAI, supra note 13, at 584. 
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The process of plea bargaining can only be issued by accused voluntarily before the court where 

such case is pending for trial.22 It can be made at any time after the charge sheet is filed by the 

police by lodging FIR. In case of complaints, the application can be made any time after the 

magistrate takes cognizance and issues process under section 204 of CrPC. 

After receiving the application, court sends notice to the prosecutor or the complainant and to the 

accused to appear before court on specific date.23 After appearing on the fixed date, court examines 

the accused in camera to ensure that accused has filed application voluntarily.24 After satisfying 

itself that application has been filed voluntarily, court provides time to prosecutor and the accused 

to reach at some settlement mutually.25 In this entire process, it is the duty of the court to ensure 

that there is no undue influence and process is completed voluntarily.26 Victim can also participate 

in this procedure with their pleaders in the case.27 If parties do not reach at any disposition, court 

shall record the conclusion of the meeting and proceed further with the provisions of the code. If 

satisfactory disposition have been worked out, then court prepares report of such disposition, 

which is then signed by all the parties to the meeting and by the presiding officer.28 Court can now 

release the accused on probation for his good conduct or after admonition under section 30 of the 

code or deal the accused under provisions of Probation of Offenders Act, 1958.29 In case minimum 

punishment is provided for an offence, court can sentence him half the amount of punishment to 

be served.30 If there is no such minimum requirement then court can sentence the accused for one-

fourth of the punishment.31 It has been provided that as per section 428 of CrPC, set off will be 

applicable to sentence awarded under this chapter. The accused’s statement given under plea 

bargaining process cannot be used for any other purposes.32 

It was opined by the Delhi High Court that even when one-fourth punishment is being awarded 

under plea bargaining process, the court should also look into other mitigating factors to reduce 

 
22PILLAI, supra note 20.  
23Section 265 B of the Code. 
24Ibid. 
25Ibid.  
26Section 265 C of the Code.  
27Ibid.  
28Section 265 D of the Code.  
29Section 265 E of the Code.  
30Ibid.  
31Ibid.  
32PILLAI, supra note 18.  
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the quantum of sentence.33 On the other hand, Bombay High Court took the view that the courts 

have no jurisdiction to award punishment other than prescribed under section 265E(d) of the 

code.34 

After all the procedure in a matter which takes recourse to plea bargaining, the judgment reached 

by the court is final and is non-appealable.35 Although, right under Article 32 and 226 regarding 

writ jurisdiction of the Supreme Court and High Court is still available.  

JUDICIAL APPROACH 

Consistently, for long period of time the Apex court rejected the idea of plea bargaining as an 

effective mechanism in India. There is plethora of cases which have denied the ‘right’ of plea 

bargaining. For example, in Uttar Pradesh v. Chandrika36, apex court said that mere acceptance 

of guilt is not enough to reduce the sentence. The apex court referred to State of Kerala v. 

Thippaswamy and held that a plea bargaining was unconstitutional under Indian law, as it violated 

Art. 21 if an accused was given reassurance that the accused would be left with lighter punishment 

if he pleads guilty.37 The court concluded that plea bargain would promote collusion and 

corruption, and hence would be unconstitutional. 

Justice V. R. Krishna Iyer, in one of his judgments, remarked that “a plea bargain arrangement is 

like a business deal. It is a really advanced arrangement, and it would please everyone but the 

victim”.38 His stance seems to take the moral and emotional high road. However, his concern seems 

to be addressed as the current law on plea bargaining only allows certain less serious offences to 

be included for plea bargain.  

In Kasambhai Abdulrehmanbhai Sheikh v. State of Gujarat39, court expressly declared the plea 

bargaining as unconstitutional as it would lead to corruption and would not serve the ends of 

 
33Ranbir Singh v. State (2012) 1 RCR (Cri) 928 (Del).  
34Guerrero Lugo Elvia Grissel v. State of Maharashtra, 2012 Cri LJ 1136 (Bom).  
35Section 265 G of the Code.  
36Uttar Pradesh v. Chandrika, AIR 2000 SC 164. 
37State of Kerala v. Thippaswamy, (1983) 1 SCC 134. 
38Meghraj Loya v. State of Maharashtra, AIR 1976 SC 1929. 
39Kasambhai Abdulrehmanbhai Sheikh v. State of Gujarat, (1980) 3 SCC 120.  
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justice. Court, in this case, opined that the concept of plea bargaining is highly vulnerable to abuse 

in India.  

However, such position has changed after 2005 Amendment through which plea bargaining was 

introduced statutorily.  

In State of Gujarat v. Natwar Harchanji Thakor40, Gujarat High Court, took the liberal approach 

towards plea bargaining. It noted that the courts in India are burdened with a lot of pending cases 

and therefore, fundamental reforms are necessary. The objective of law is to provide cheap and 

expeditious resolution of dispute, and hence, this method of redressal will add new dimension to 

judicial reforms. 

In Anupam Sharma v. NCT of Delhi41, the Delhi High Court equated plea bargaining with 

mediation and pressed on need for such reform by stating: 

“‘Restorative justice’ may be used as a synonym for mediation. The object and nature of 

restorative justice aims at restoring the interest of the victim. Involvement of the victim in 

the settlement process is welcome in the process of restorative justice. It is a process of 

voluntary negotiation and concentration (sick consultation), directly or indirectly between 

the offender and the victim.”42 

In 122 Prisoners re43, a petition was filed by 122 under-trials and raised several grievances. Court 

took note of it and highlighted the insufficiency of present judicial institution to reduce the 

pendency of matters. In this case, it is prominent to note that the hon’ble Court also reminded 

magistrate courts of concept of plea bargaining which was added by 2005 Amendment, and 

remarked that this could be one of the measures to reduce the pendency of cases.  

Under the present circumstance, the legal fraternity seems rather supportive of the plea-bargaining 

concept.  

 

 

 
40State of Gujarat v. Natwar Harchanji Thakor, (2005) 1 GLR 709. 
41Anupam Sharma v. NCT of Delhi, 2005 (1) LRC 186.  
42Ibid.  
43122 Prisoners re, 2007 Cri. LJ 3241 (Ker).  
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Comparison with the USA 

The courts in United Stated were initially hesitant to accept plea bargaining, citing the reason that 

it might compromise the justice delivery process.44 Plea bargaining in United States was 

recognised judicially in the case of Brady v. United States, where it was held that if a defendant is 

assisting the state, then it is not unconstitutional to offer certain concession to such a defendant.45 

One year later, in Santobello v. United States, US Supreme Court formally recognised plea 

bargaining as an essential element for administering the criminal justice system efficiently.46 Now, 

plea bargain is a popular part of criminal justice system in US. It can be seen being portrayed as a 

frequent and common part of many US Crime drama shows which depicted the functioning of US 

Law enforcement authorities.  

In India, plea bargaining was introduced through Criminal Law (Amendment) Act 2005. Before 

the Amendment, the Law Commission of India, in its 142nd, 154th and 177th reports. 142nd report 

contained both pro- and counter-arguments for plea bargaining. As per the report, the supporters 

argued that introducing plea bargaining would help in reducing the delay in delivering justice and 

save state’s resources.47 The critics of plea bargaining argued that it would cause travesty of justice, 

would reduce the criminal justice to a mere deal and will let off offenders lightly. However, the 

counter-arguments do not sustain well, as the very purpose of the contemporary criminal justice 

system is to impart reformative justice.  

The US criminal justice system includes three types of pleas: guilty, not guilty and the plea of nolo 

contendere. Nolo contendere, as per Fox v. Scheidt, is a quasi-confession, which is later not 

admissible for establishing the guilt.48 India, so far, only has guilty and not guilty pleas.  

Introduced only in 2005, the Indian model of plea bargaining is not widely known and its complete 

and realistic assessment is yet to be done considering it as an integral part of Judicial System. On 

the other hand, USA model of plea bargaining is in practice for roughly a hundred years and in 

 
44Griffin v. State, 77 SE 1080 (Ga Ct App 1913). 
45Brady v. United States, 397 US 742 (1970). 
46Santobello v. United States, 404 US 257 (1971). 
47Sulabh Rewari & Tanya Aggarwal, Wanna Make a Deal – Introduction of Plea Bargaining in India, 2 SCC (Cri) J-

12 (2006), http://www.scconline.com/DocumentLink/B1sjlUJc.  
48Fox v. Scheidt,84 S.E. 2d 259 (1954). 
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1970s it became deeply entrenched in their judicial system.49 Further, the Indian Model is 

restrictive in nature compared to USA model.  Following are the differences between the Indian 

and the USA model:  

1. In India, the plea bargaining is only available for offences having punishment up to 7 years 

imprisonment. Moreover, socio-economic offences and offences related to women and 

child are also excluded. Same is not the case in USA. Their model does not restrict plea 

bargaining to any specific offences and person accused of any kind of offence can have the 

benefit of plea bargaining.50  

2. There is also procedural difference. In India, accused applies for plea bargaining whereas 

in USA accused and prosecutor makes a settlement and then apply for plea bargaining.51  

3. If we look at the provisions of CrPC, it is implied that victim can veto the settlement 

reached. However, in USA, victims have limited ability to influence the bargaining 

procedure.52  

4. Often in US, plea bargaining procedure results in parties deciding on specific term of 

punishment as part of the deal.53 But, in India, provisions of plea bargaining already 

provide quantum of punishment.  

5. In US, plea bargaining is given a status like business negotiation and therefore, the 

prosecutor has to release all the information available to the accused. Due to this, accused 

can decide what is best for him.54  

6. Indian and American societies are fundamentally different, and therefore, in India, a judge 

can reject a plea-bargaining application if the judge is not satisfied with it, or it appears 

that it lacks voluntariness, or it seems tainted with coercion or corruption.55  

 
49Mohd. Ashraf & Absar Aftab Absar, Plea Bargaining in India-An Appraisal, 23 A.L.J. 104, 106 (2016) 

http://www.scconline.com/DocumentLink/1R454r0B. 
50Mohd. Ashraf & Absar Aftab Absar, Plea Bargaining in India-An Appraisal, 23 A.L.J. 104, 107 (2016), 

http://www.scconline.com/DocumentLink/1R454r0B. 
51Ibid.  
52Ibid.  
53Shaista Amin, Plea Bargaining-An Indian Approach, 4 GJLDP 67, 72 (2014), 

http://www.scconline.com/DocumentLink/7qmQHo2A. 
54Ibid.  
55Abhiraj Thakur, How is Plea Bargaining in India different from USA?, IPLEADERS (June 19, 2016), 

https://blog.ipleaders.in/plea-bargaining-india-different-

usa/#:~:text=Plea%20Bargaining%20was%20upheld%20as,United%20States.&text=There%20are%20three%20kin

ds%20of,which%2C%20as%20per%20Fox%20v. 
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It is argued that 75% of criminal cases in USA is disposed of on the basis of plea bargaining and 

it has been quite successful.56 

POST COVID-19 PROSPECTS OF PLEA BARGAINING: ISSUES AND 

CHALLENGES 

The COVID-19 pandemic has brought the lives on a stand-still and modus operandi even for daily 

works in all the fields have undergone change. For the criminal justice system also, COVID-19 

has increased the difficulties. From increase in crimes to lesser availability of resources, the system 

is struggling. However, it is observed that plea bargain can be an effective solution to address some 

of these difficulties to some extent, discussed as follows: 

Over-crowding of Prison 

COVID-19 pandemic has affected each and every institution in this world and a prison is no such 

exception to it.57 After the lockdown, Supreme Court of India was also closed and it is only hearing 

important matters through video conferencing.58 Though video conferencing is a way out, 

however, technological difficulties affect the efficiency of justice delivery system, and having such 

access to video conferencing system is a privilege in itself. Supreme Court had directed all the 

States to form High Powered Committees to look after the possible solutions for prevention of 

spread of virus among undertrials. Court suggested to release all undertrials on interim bail charged 

with offences having maximum 7 years prison term so that they do not contract the virus59. It might 

be argued by some that since under-trials are already isolated from outer world in prison, thus they 

should not be released on bail. However, it cannot be accepted as a valid argument. It is known 

fact that prisons in India are overcrowded and if a single person falls prey of the disease like 

 
56 Justice A.K. Patnaik, Speech on Plea Bargaining and Sentencing, 11 ODISHA JUDICIAL ACADEMY - VIDYA 07, 10 

(2013) http://orissajudicialacademy.nic.in/pdf/vidya.pdf.  
57PTI, 4,204 prisoners released on bail, 41 on parole after COVID outbreak in J&K: DGP, prisons, THE INDIAN 

EXPRESS, (March 28, 2021, 02: 35 PM), https://www.newindianexpress.com/nation/2021/mar/28/4204-prisoners-

released-on-bail-41-on-parole-after-covid-outbreak-in-jk-dgp-prisons-2282735.html. 
58Nishtha Nikhil Gupta, COVID-19-VIII-Plea Bargaining: A Simple Solution for Difficult Times, THE CRIMINAL LAW 

BLOG- NLUJ (April 20, 2020) https://criminallawstudiesnluj.wordpress.com/2020/04/20/covid-19-viii-plea-

bargaining-a-simple-solution-for-difficult-times/. 
59LiveLaw News Network, COVID-19: UP High-Powered Committee, LIVELAW, (March 28, 2020, 12: 27 PM) 

https://www.livelaw.in/news-updates/covid-19under-trial-prisoners-charged-with-offences-punishment-upto-7-yrs-

be-released-on-interim-bail-for-8-weeks-up-high-powered-committee-read-letter-154447. 
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COVID-19, it is bound to spread.60 With the current situation, with newer strains and higher rate 

of transmission and mortality, such a facility filled with persons is extremely likely to become a 

COVID hotspot. Moreover, the prison conditions are not healthy and hygienic, and they do not 

have luxury of facilities we receive in day to day of our lives. Therefore, prisoners are arguably 

one of the most vulnerable sections amidst a pandemic. As of the 2014 NHRC reported, 67.6% of 

prison population is constituted by undertrials. In 2014, NHRC came up with various 

recommendations to improve poor health conditions in prison and other reforms.61 It provides that 

undertrials spend years and years in prison and majority of prisoners in the prisons fall within the 

undertrial category. In Kadra Pahadiya v. State of Bihar62, Supreme Court observed the rising 

number of undertrial prisoners and said: 

“no one shall be allowed to be confined in jail for more than a reasonable period of time, 

which we think cannot and should not exceed one year for a sessions trial…we fail to 

understand why our justice system has become so de-humanized that lawyers and judges 

do not feel a sense of revolt at caging people for years without trial.”63 

Thus, looking at such unprecedented situations, courts should encourage plea bargaining and 

interim bails, at least for smaller offences. It is pertinent to note here that not every undertrial has 

ability to pay for the bail amount and therefore, it is highly recommended that courts encourage 

plea bargaining. If court fails to implement it, there will be flood of cases post COVID, which does 

not seem to stop entirely, and thus, prison institution will not be in position to accommodate 

everyone.  

Burden on the Court 

As discussed above that post lockdown, Supreme Court is hearing important matters through video 

conferencing which has slowed down that justice delivery system. But it is to be noted that there 

is no major decline in number of petitions, FIR, appeals and other types of matters, thus it has 

 
60Anju Anna John and Sugandha Shankar, Responding to the Pandemic: Prisons and Overcrowding: Volume II, CHRI 

2-2020 (Dec. 19, 2020), 

https://humanrightsinitiative.org/download/Responding%20to%20the%20Pandemic%20Prisons%20&%20Overcro

wding%20Vol%202.pdf. 
61Recommendations: NHRC’s National Seminar on Prison Reforms 2014, NATIONAL HUMAN RIGHTS COMMISSION, 

https://nhrc.nic.in/sites/default/files/recomm_of_NS_on_Prison_Reforms_2014_1.pdf, (last visited April 1, 2021). 
62Kadra Pahadiya v. State of Bihar, (1981) 3 SCC 671. [Kadra Pahadiya]  
63Ibid.  

https://nhrc.nic.in/sites/default/files/recomm_of_NS_on_Prison_Reforms_2014_1.pdf
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increased huge burden on courts.64 In this lockdown, court has to be innovative to dispose of the 

cases speedily and adopt every possible measure. Plea bargaining is not widely popular in India 

and this could be the opportunity for courts in India to propagate this mechanism, which will also 

help in to gain momentum to long standing process. Even the law commission reports and various 

notable jurists have accepted, recognised, and called for remedying the distress that is upon courts 

due millions of pending and new cases every day.  

Economic Crisis 

There is no hiding that COVID-19 has not only created health crisis but also economic crisis. Many 

economists are expecting global recession and losing job could be very disturbing in such stressful 

times. All global sports events were postponed. Share market is crashing day by day. Union 

government had closed down each and everything from 23rd March 2020 to 3rd May 2020, and 

thus all factories, restaurant, school, transport, mall etc were closed. The unlocked the system in a 

which was carried out in three major phases. However, COVID-19 cases are once again on rise, 

and this time, the current wave of infection is way worse than the previous wave. Different states 

are adopting different measures such as weekend lockdowns, night curfew, imposition of S. 144 

during the day time etc. In furtherance of the same, economic activities such as restaurants and 

theatres are still closed, and are allowed to function minutely and restrictively. Credit rating agency 

CRISIL had estimated -25% growth for April-June quarter of 2020 and stated that India would in 

total see contraction of 9% in the fiscal year.65 Similar circumstances could be occurring once 

again. From such statistics, loss of employment in large scale is evident, and it could be a fair 

inference that losing jobs in turn would lead to rise in crime, which we are already experiencing66. 

Unemployment due to COVID-19 is pushing many people especially youth towards petty crimes 

 
64Aparna Vishwanath, Pandemic Impact: Record pendency of cases at all levels of judiciary, THE INDIAN EXPRESS, 

(March 27, 2021, 10:04 AM), https://indianexpress.com/article/india/pandemic-impact-record-pendency-of-cases-at-

all-levels-of-judiciary-7247271/. 
65Gautam Noronha, CRISIL Revises Its Full-Year GDP Projections Downwards, Says Economy to Shrink by 9%, THE 

ECONOMIC TIMES, (Sep. 10, 2020, 4:33 PM) https://economictimes.indiatimes.com/news/economy/indicators/crisil-

revises-its-full-year-gdp-projections-downwards-says-economy-to-shrink-by-9/articleshow/78038099.cms. 
66Suyash Das & Soumya Bhowmick, Pandemic-Induced Unemployment In India: Criminal Activities On The Rise, 

ORF ONLINE, (March 23, 2021) https://www.orfonline.org/expert-speak/pandemic-induced-unemployment-india-

criminal-activities-rise/. 
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and cyber frauds.67 For instance, in a robbery of a necklace that took place in streets of New Delhi, 

when police caught the robbers, they turned out to be college students with no prior criminal 

records and in need of money.68 This shows that people had to resort to petty crimes to make their 

living. While economic crisis cannot be resolved in one day and requires a long period of time, 

justice delivery system should be efficient at its part so as to lower the burden of government in 

such aspects. Court needs to adopt methods which can give fast, cheap and justice. Therefore, we 

need to exploit the provisions of plea bargaining, now more than ever.  

Shortage of Prison Resources 

India has a huge number of under trials and their plight is immeasurable. New cases are coming 

up every day and the prison spaces are crowded with accused persons. One of the most important 

measures to fight and prevent oneself from COVID-19 is to maintain social distancing and follow 

strict hygienic conditions. When a person contracts COVID, he needs to be put in isolation and 

then quarantined. The prisons in India are far away from both these possibilities.69 It is nearly 

impossible to practice social distancing in a prison cell bursting with people, and hygiene 

conditions in prisons are as bad as possible. Therefore, to reduce the number of persons entering 

the prisons regularly can be a measure to control the situation to certain extent. Since the COVID-

19 outbreak, there have been multiple cases of prisoners diagnosing as COVID-19 positive due to 

some sort of contact or shifting of prisoners.70 Hence, plea bargaining can be used as a means to 

adjust with the lack of resources and handling the pandemic efficiently.  

Reformative Justice 

Proponents of reformative theory justice believe that the prime object of criminal law is to reform 

the offender. However, it has been critiqued that if this theory is implemented, offenders would be 

sent to ‘dwelling house’ instead of prison, which means making it easy going on them.71 However, 

it is argued here that an ideal punishment under penal laws is that which constitutes all the elements 

of theories of punishment. Plea bargaining could help in to increase justice delivery system and 

 
67Murali Krishnan, Coronavirus: Street Crimes, Cyber Frauds On Rise In India, THE DEUSTCHE WELLE, (April 7, 

2021) https://www.dw.com/en/india-coronavirus-crime/a-54198329. 
68Ibid. 
69Kadra Pahadiya, supra note 61. 
70PTI, Coronavirus Cases in MP’s Indore Central Jail Rises to 19, THE HINDU, (April 28, 2020, 6: 19 PM) 

https://www.thehindu.com/news/national/other-states/coronavirus-cases-in-madhya-pradeshs-indore-central-jail-

rise-to-19/article31454583.ece. 
71KD GAUR, TEXTBOOK ON PENAL CODE, 1860 72 (2014).  
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would benefit both individuals and society. Thus, if we observe closely, plea bargaining satisfies 

proponents of all the theories of punishment as presents balanced picture.72 It includes admission 

of guilt, hence, leads to awarding a punishment (lesser than usual in this case), and at the same 

time, by accused’s cooperation, it helps in solving the case or dispute as well (which is an 

established practice in USA). Terms which are favourable to victim could also be introduced in 

the plea agreement. If a person is sentenced for maximum punishment or is put under-trial for a 

long period, he loses all hope for reform, and he might as well lose the hope to live. Thus, a criminal 

who regrets his deeds should not be punished in same manner as those who remains unapologetic 

towards their act.  If accused pleads guilty to an offence, the state gets the opportunity to sentence 

the accused as well as it ensures that punishment imposed is reasonable enough to reform himself.73 

Also, so many offenders in India are poor and such socio-economic conditions drive them to do 

such act. Since we are already living in a Pandemic which is in itself is a great hardship, mere 

survival in such times is an achievement. Thus, at this point of time plea bargaining should be 

encouraged by courts and shall inform it to the parties in every proceeding.  

Regards to Mental Health of the Under-trials and Their Families 

The law in India provides that an accused is “innocent until proven guilty”. Therefore, the long 

durations in the prison as under-trials takes a toll on the mental health of people and their families. 

Mental health is still a taboo in India, and people facing mental health related issues face severe 

stigma from the society, and usually cannot afford the treatment as well. That is why, so many 

cases of mental health deference go unnoticed, and the plea of insanity is seldom used the purpose 

it was truly inserted in the IPC. Such instances also put the family of under-trials, and even 

prisoners under a lot of stress. For instance, an able and privileged person like Rhea Chakraborty 

spent a considerably long time in jail during the COVID-19 in the Bollywood Drugs case, and 

faced media trial and witch hunt of modern times, before she was granted bail, which needless to 

say, is bad.74 Therefore, plea bargaining can come handy in current circumstances as it can help in 

 
72Rupesh Aggrawal & Arnav Behera, Plea Bargaining in India: Striking a New Deal with Criminal Jurisprudence, 

6.1 NLUJ 139, 142 (2017), http://www.scconline.com/DocumentLink/0J8LeO28. [Aggrawal & Behara]  
73Aggrawal & Behara, supra note 71.  
74Panchali Ray, Of Media Trial and Witch Hunt: A Testimony of Survival, THE WIRE, (Sep. 8, 2020) 

https://thewire.in/media/rhea-chakraborty-media-trial-witch-hunt. 
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speeding the process under the Criminal Justice System, and can significantly reduce the agonizing 

time for the accused, hence, relatively comforting them with reference to their mental health.  

CONCLUSION 

Plea bargaining is a relatively new concept for Indian society, as the history through the narratives 

of wars and folklores have suggested of retribution more than restoration. In a traditionally driven 

Indian society, any foreign element cannot be implemented in an effective manner immediately, 

without making any changes. It requires time for it to gel with the other elements of the system 

and societ, as seen through the judicial approach which started with holding plea-bargaining as 

unconstitutional to the point where courts are recognizing the effectiveness of it, and are now 

recommending it. However, it is still under-developed in India and various dynamics of it are yet 

to be disclosed through the practical experiences. It is an opportune moment for Indian Judicial 

system to explore the dynamics and use it to the optimum level. Comparing it with the US model 

of plea bargaining, it gives us the rough idea about where we are lacking. The ultimate point of 

this mechanism is to show mercy and give a chance to reform to persons who repent committing 

crime. There should be a distinction between person who regrets and who does not regret 

committing crime. This distinction can be applied even in the case of heinous crimes if they are 

accidently happened, for instance, a homicide in self-defence. However, it cannot be ruled out that 

certain crimes have to be kept out of purview of plea bargaining, such as rape, human trafficking, 

endangering human lives, or molestation, or assaulting a child. it. If this distinction is effectively 

implemented, the burden of prison institution can be reduced as proper implementation could 

ensure that there is over-crowding in prisons is on the reducing trend, and cases would be disposed 

of in a relatively quick and efficient manner. Litigation is a very long process in India, and it takes 

a lot of time to arrive at a decision, and there are repeated appeals, review and other such 

provisions. It continues for generations as well in numerous cases. This shakes a party’s economic 

situation and increases burden on courts as well. As discussed, India’s economy has stooped 

drastically and imposing punishment or delaying the trials of under-trial prisoner would worsen 

the socio-economic situation of families of the accused. Therefore, in the light of COVID-19 

pandemic, reform and forgiveness for petty offences should be the rule and punishment and prison 

should be the exception. 
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